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Tee Mow On another page we publish the full text of the 
Bill of Lading. report of the Interstate Commerce Commission in 
which they recommend two distinctive forms of 
bill of lading, one for straight and one for order shipments, as con- 
tended for by the Committee on Bills of Lading of the American 
Bankers’ Association. The recommended forms are appended to the 
report and they embody a number of other provisions contended for 
by the bankers’ committee. The result is a substantial victory for 
that committee and one most gratifying to the banking interests. 

The Journal of the American Bankers’ Association for August 
contains an article on the subject which we quote, as it will give our 
readers a statement of what has been done and what is yet to be done 
by the Committee on Bills of Lading of that association in the move- 
ment for a better bill and for better laws governing it. 

The Journal referring to the report of the Commission, says: 
‘This outcome of the long protracted hearings and negotiations be- 
fore the Commission is highly satisfactory from the bankers’ stand- 
point, for the fprms now recommended embody substantially every 
contention made by the Committee on Bills of Lading of the Ameri- 
can Bankers’ Association. In other words, the Committee has com- 
pletely won its case before the Commission, every single point that it 
has urged having been adopted; and not alone has the Commission 
acceded to the bankers’ contentions but the carriers in the Eastern 
Classification Territory having assented to the recommended forms, 
have been brought over to the bankers’ point of view. 

‘*Of course, all that is now accomplished relates solely to the forms 
of the bill; there yet remains the all important work of procuring 
legislation by Congress and by the respective states regulating mat- 
ters, vital to security, not covered by the bill itself. Bankers, there- 
fore, must not regard the movement which has been inaugurated 
under the auspices of their Committee on Bills of Lading for a better 
bill and for better laws governing it, as ended by the recommenda- 
tion of these forms, but in reality as only just begun. It is a move- 
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ment in which all must continue to unite until the necessary ends, 
sought by legislation, are obtained. 

‘*It is further to be noted that the Commission can only recom- 
mend and have no power to enforce the use of these bills by the 
carriers of the country; but the carriers represented in Eastern 
Classification Territory, having been parties to the proceeding and 
having as already said, assented to these forms, will doubtless put 
them into use andit may reasonably be expected that such use, backed 
by the recommendation of the Commission, will lead carriers all over 
the country to adopt them. 

‘*The points urged by the bankers’ Committee and now adopted 
in the recommended forms are, in brief, these: 

‘*1. Two separate forms of bills of lading, on different col- 
ored paper, one for straight and one for order shipments. 

‘*2. The prominently printing of the words ‘ order of’ be- 
fore the name of the consignee of order bills. 


oe? J 


3. The omission of the words ‘ not negotiable’ from order 
bills and the printing of such words on straight bills. 

‘*4. The amendment of the alteration clause so that a fraud- 
ulently altered bill shall be good for its original tenor and not 
destroyed completely. 


ze 


5. The addition, at the end of Section 3 of the conditions 
(which provide that the carrier, liable for loss, shall have the 
benefit of any insurance) of the words ‘so far as this shall not 
avoid the policies or contracts of insurance.’ 

‘* It is not necessary here to give an extended account of the work 
of the Committee on Bills of Lading of this Association with respect 
to a uniform bill of lading, which has resulted sosuccessfully. When 
the Committee was first appointed in October 1905, the matter of a 
uniform bill of lading was then before the Interstate Commerce Com- 
mission and negotiations were pending between shippers and carriers 
in Eastern Classification Territory for agreement upon a uniform bill. 
Repeated efforts were made to have the Joint Committee of Confer- 
nce of these two interests embody the bankers’ suggestions, but ex- 
cept for a change of the alteration clause, the carriers were not ripe 
for further amendments to the bill, regarding the document as a 
matter primarily between the shippers and carriers, in the negotia- 
tions for which the bankers were little short of intermeddlers. The 
bill tentatively agreed upon by the Joint Conference which was sub- 
mitted to the Commission on May 25, 1907, contained none of the 
amendments which the bankers desired, except the alteration clause. 
It was a simple form of bill which provided that ‘ if the word ‘order ’ 
is written in connection with the name of the party to whose order 
the property is consigned’ surrender of the bill would be required, 
and ‘if the word ‘ order’ does not so appear on the billof lading it is 
‘not negotiable’,’ etc. The Commission, on receipt of this proposed 
form, invited other interests than those who were original parties to 
the hearing, to submit their views concerning its adoption, and set 
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October 15, 1907, as the date for a final hearing upon the document. 
At that hearing objections were made to certain of the conditions 
both by shippers and carriers who were not represented in the Joint 
Conference. These will not be detailed. The contentions of the bank- 
ers’ Committee were submitted to the Commission in printed form 
before the hearing, oral argument was made in their behalf at the 
hearing and an additional brief was submitted after the hearing in be- 
half of two distinctive forms. Since the date of the hearing the Com- 
mission have been actively engaged in reconciling opposing interests 
and the two standard forms of bill of lading now recommended are 
the result of their judicious and painstaking efforts. 

‘* This result, as already said, is gratifying in the extreme from 
the bankers’ standpoint. There is reasonable prospect as already said 
that these forms will be adopted as a standard by railroads all over 
the country. Instead of the numerous forms of bills which are now 
used, with conflicting provisions and conditions, such provisions and 
conditions will in the future, it is hoped and expected, be uniform for 
straight and for order shipments. The separate forms will enable the 
banker at a glance to know what to handle and what to let alone. 
The cause of frequent loss, due to the change of straight to order bills 
by the fraudulent writing of the words ‘order of’ on straight bills 
and negotiation of the fraudulent document, will be removed. The 
order bill will be an order bill and will not have the contradictory 
words ‘not negotiable ’ on it, to render its legal effect uncertain. A 
fraudulently altered bill will be good for its original tenor. 

‘*In less than three years of effort on the part of the Committee 
on Bills of Lading of this Association, a great gain has been accom- 
plished; and the work thus far so successfully prosecuted with refer- 
ence to the form and contents or the bill will be continued until legis- 
lation is procured giving order bills of lading a more definite legal 
status and providing a universal rule of liability of carriers where bills 
have been issued by authorized agents and negotiated, without the 
goods described therein having been received.”’ 


3 


Rhode Islana he Legislature of Rhode Island at its session held 
Legisiation. this year enacted a comprehensive banking law. It 
is entitled ‘‘ An Act to provide for the Incorporation 
and Regulation of Banks, Savings Banks and Trust Companies.”’ The 
law was passed May 26, 1908. 
The following sections are due to the efforts of the Standing Law 
Committee of the American Bankers’ Association: 
Sec. 67. When a deposit has been or shall be made in any bank, 
savings bank, or trust company in the name of two persons and pay- 
able to either or to the survivor, such deposit, or any part thereof, or 
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any interest or dividend thereon, may be paid to either of said per- 
sons, whether the other be living or not, and the receipt of the per- 
son so paid shall be a valid and sufficient release and discharge on 
account of the payment so made. 

Sec. 77. Any person who shall, with intent to defraud, make or 
draw or utter or deliver to another person any check, draft, or order 
on a bank, savings bank, or trust company, knowing at the time of 
such drawing or delivery that he has not sufficient funds or credit 
with said bank, savings bank or trust company to meet said check, 
draft, or order in full upon its presentation, shall, upon conviction 
thereof, be fined not less than five hundred dollars or more than five 
thousand dollars, or imprisoned not less than six months or more than 
five years, or both such fine and imprisonment. The word ‘‘ credit” 
as used herein shall be construed to mean an arrangement or under- 
standing with the bank, savings bank, or trust company for payment 
of such check, draft, or order. 

Sec. 78. Any person knowingly making a false statement to any 
bank, savings bank, banking association, or trust company respecting 
the financial condition of any person, firm, or corporation, for the pur- 
pose of obtaining a loan from such bank, savings bank, banking asso- 
ciation, or trust company, whether for his own use or for the use of 
any other person, firm, or corporation, shall be punished by imprison- 
ment for not less than six months or more than five years. Every 
person who shall willfully or maliciously instigate, make, circulate, 
or transmit to another or others any statement, untrue in fact, deroga- 
tory to the financial condition or affecting the solvency or financial 
standing of any bank, savings bank, or trust company doing business 
in this state, or who shall counsel, aid, procure, or induce another to 
start, transmit, or circulate any such statement or rumor, shall, upon 
conviction thereof, be punished by imprisonment for a term not ex. 
ceeding one year or by a fine not exceeding five hundred dollars, or 
by both such fine and imprisonment. 


—_—_—_—_—_——— | 


The New York Times, a few weeks ago, 
published the following item which should 
be of interest to bankers: 


‘*At a recent meeting of every burglary insurance company doing 
business in this city, news of which was kept secret until yesterday, 
the business of writing burglary insurance was organized practically 
into a trust. Representatives of every burglary insurance company 
of New York—twenty-one in all—attended the meeting, at which the 
Burglary Insurance Underwriters’ Association was formed, to control 
hereafter the writing of burglary insurance. D. W. Armstrong, 
President of the National Surety Company, was elected President, 
and S. B. Brewster of the Aetna Indemnity Company, Secretary. 

‘* No attempt to raise the rates has been made yet, but beginning 


o> 


Burglary Insurance. 
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with this morning a new schedule of agents’ commissions will become 
effective. All the companies have agreed to increase the minimum 
amount of a single policy from $750 to $1,000. The charge for $750 
of insurance was $10 a year. The new policy of $1,000 will cost $12 
a year for insurance against burglary only, and $15 a year for a policy 
of $1,000 covering not only burglary, but theft and larceny as well. 

‘* Heretofore commissions of 30 per cent. have been given, and in 
some cases this percentage has been exceeded. Under the new scale 
all commissions will be for 25 per cent. of the premium, and on and 
after Aug. 1 renewal commissions will be scaled down to this rate. 

‘The companies in the new arrangement wrote more than 
$80,000,000 worth of insurance last year and earned premiums ex- 
ceeding $1,000,000. The organization was believed to be necessary 
because of the recent heavy losses by burglaries.” 


Recent investigation of the standard forms of bank burglary poli- 
cies now in use, discloses that such forms only protect against bur- 
glary ‘* by the use of tools and explosives directly upon the safe,” 
etc. In other words if, as happened in Kentucky recently, a cashier 
should be held up in the night time and compelled to go to the bank 
and open its vault and safes, a loss of this kind would not be covered, 
as it is nota burglary by the use of ‘‘ tools and explosives.” It is ex- 
pected that some action will be taken by the American Bankers’ As- 
sociation looking to the adoption of a form of policy more completely 
protecting the banks against all kinds of losses suffered at tiie hands 


of burglars. 
Ss 


At the coming session of the Commissioners on Uni- 
form State Laws to be held at Seattle, the Third 
Tentative Draft of an Act to make uniform the law of bills of lading 
in the respective states will probably be finally perfected and recom- 
mended to the different state legislatures for enactment. The Com- 
missioners will also give consideration to a Second Tentative Draft of 
an Act to make uniform the law of certificates of stock. There will 
be a session of the Committee on Commercial Law of the Commis- 
sioners on August 20, and sessions of the entire body of Commission- 
ers on the three following business days, August 21, 22, and 24. 


Uniform Laws. 


The National Monetary Commission appointed 
under the provisions of the Aldrich-Vreeland Cur- 
rency Bill adjourned its session on Saturday, July 25, to meet in 
Washington on November 10. Two sub-committees were appointed, 
one to investigate the monetary situation abroad and make a report 
and the other to consider amendments to the National Banking Laws. 
The foreign sub-committee sailed for Europe on August 4. The sub- 
committee on bank administration has appointed Senator Teller and 
Representatives Weeks, Bonynge and Burgess to attend the Denver 


The Currency. 
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Convention of the American Bankers’ Association. This sub-com- 
mittee will visit several of the principal cities of the United States 
and obtain the views of bankers and others on the question of cur- 
rency reform. The Committee is also arranging to send a letter to 
all national banks making specific inquiries and asking for suggestions 
relative to the banking laws of the country. 

On August 3, Acting Comptroller of the Currency T. P. Kane, 
completed and transmitted to the Secretary of the Treasury for sub- 
mission to the National Monetary Commission, his recommendations 
for such amendments to the national banking laws as experience in 
the administration of the laws by the Comptroller’s office and obser- 
vation as to their practical operations has shown to be necessary. 

The recommendation covers forty printed pages and deals with a 
variety of subjects. Mr. Kane declined to discuss the suggestions he 
had made to the commission, saying that he preferred to allow the 
commission to make public such parts of the reports as it deemed 
advisable. 


Senator Aldrich, the chairman, has given out the following state- 
ment as to the work of the Commission up to this time and its plans 
for the future: 

‘*The Commission during its session has been engaged in the dis- 
cussion of the various phases of the important work assigned by the 
Act of Congress of May 30, 1908. <A large part of the time has been 
taken up in considering the plans for securing information upon which 


the ultimate report to Congress will be based. 

‘*It is deemed of the utmost importance that steps be taken to se- 
cure a thorough and as nearly as possible exhaustive examination of 
the monetary and banking systems of the leading commercial nations. 
Preparation for this work was intrusted to a sub-committee, consist- 
ing of Senators Aldrich, Hale, Knox and Daniel and Representatives 
Vreeland, Overstreet, Burton and Paggett. This committee will 
seek to secure from competent and authoritative sources all available 
historical and statistical data with reference to the currency and bank- 
ing experience of Great Britain, Germany and France. It will also 
make a special examination of the Scotch, Canadian and Swedish sys- 
tems and the changes which have recently been adopted in Switzer- 
land. 

‘* It is the intention of the full Commission to visit Canada at an 
early date for the purpose of making a special examination into the 
Canadian system. 

‘*In the prosecution of its work the sub-committee will go abroad 
in the near future, sailing from New York on August 4 on the Kron- 
prinzessin Cecilie. 

‘* Another sub-committee, consisting of Senators Allison, Burrows, 
Teller, Money and Bailey, and Representatives Weeks, Bonynge, 
Smith, Burgess and Hugo, will take up for immediate consideration 





EDITORIAL. 631 


the question of necessary amendments to the administrative features 
of our national banking laws. Secretary of the Treasury Cortelyou 
was in conference with the Commission in reference to the character 
of these amendments, and the sub-committee last mentioned expects 
to be able to report its recommendations at the meeting of the full 
commission, which will be held in Washington on November 10. 

‘*The action of the Commission with reference to all questions 
has been harmonious and unanimous.” 


The American Institute !h¢ Convention of the American Insti- 

of Banking. tute of Banking at Providence last 

month was, we believe, the largest in 

point of numbers ever held, nearly four hundred delegates being in 

attendance. A new Constitution was adopted which makes the Insti- 
tute a self-governing body. 

The reorganization of the Banking Department of the State ot 
New York, under which a Deputy Superintendent and seven out of 
ten examiners were appointed from Institute members led to the fol- 
lowing resolution: 

Resolved, That we view with satisfaction the appointment of Insti- 
tute members as bank officials and as national and state examiners, 
realizing that such appointments are based on merit and training, 
and we particularly congratulate the State of New York upon the re- 
organization of its banking department under the wise and efficient 
leadership of a superintendent who is a practical banker. We direct 
that a copy of this resolution be sent to the Governor of the State ot 
New York and to Hon. Clark Williams, Superintendent of Banking. 

The following resolution concerning the appointment of National 
Bank Examiners was adopted: 

Whereas, It has long been apparent to bankers that the present 
system of national bank examinations is faulty, tending to produce 
superficial bank examinations, and 

IVhereas, The banking business is based upon the confidence the 
people generally have in banking institutions, and the present method 
of examinations weakens this confidence, and 

lihereas, We, as bank men and members of the A. I. B. are, and 
should be, the most deeply interested in seeing corrected any method 
that reflects upon the business of banking, Therefore, be it 

Resolved, That the American Institute of Banking favors the fol- 
lowing amendments to the national bank act: 

1. The payment of fees to bank examiners in compensation for 
examination of national banks shall be abolished, and in lieu thereof 
the payment of salaries, commensurate with the abilities required of 
said examiners, and the duties they are called upon to perform. 

2. The number of National Bank Examiners shall be increased to 
such an extent as may be necessary to assure a thorough and com- 
petent examination of every national bank twice a year. 

3. No person shall be appointed a national bank examiner until 
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he has passed a thorough and rigid examination, establishing his com- 
petency to perform the duties required of such office. 

4. After an examiner has been appointed, he shall not be removed 
from office except for cause, and be it further 

Resolved, That the recorder of the Associated Chapters be in- 
structed to forward a copy of this resolution to the Secretary of the 
Treasury, the Comptroller of the Currency and the National Monetary 
Commission at Washington, D. C. 

The desire of the convention that the Institute should be made a 
section of the American Bankers’ Association was expressed in the 
following resolution: 


IVhereas, The American Institute of Banking desires to cement 
and make permanent the close relations which now exist between our 
organization and the American Bankers’ Association; and 

IVhereas, The above result can, we believe, be best accomplished 
through our affiliation with the parent organization, now, therefore, 
be it 

Resolved, That we, the representatives of the Associated Chapters 
of the American Institute of Banking, in convention assembled, and 
with full power to act, do respectfully petition the American Bankers’ 
Association to make the American Institute of Banking a section of 
the American Bankers’ Association, giving us such representation on 
their Executive Council as in their judgment seems right and proper, 
it being understood that the annual conventions of the Institute be 
held separately from those of the American Bankers’ Association, in 
the future as in the past; and be it further 


Resolved, That a committee of three be appointed by the President 
of the Associated Chapters, to present these resolutions to the Ameri- 
can Bankers’ Association at their convention in Denver, which con- 
venes on September 27th next. 


Mecsmattan of Grades The Legislature of the State of Washington 

Srccts Wenniiaes tx in 1907, passed a law exempting mortgages, 

Washington. notes, accounts, and other credits from taxa- 

tion. This law had been advocated by the 

bankers’ association as being in accordance with correct principles of 

taxation. Since its passage, the question of the constitutionality of 

the law was taken to court and the Supreme Court of Washington has 

now decided that the law is constitutional. In an article in the Pacific 

Banker, Mr. P. C. Kauffman, of Tacoma, Secretary of the Washing- 
ton Bankers’ Association, says: 

‘*One of the most important decisions ever rendered by the 
Supreme Court of the State of Washington was handed down last 
Saturday, when the court sustained the constitutionality of the act 
passed by the Legisiature of 1907, known as the Gunn bill, which 
provided that mortgages, notes, accounts, moneys, certificates of de- 
posit, tax certificates, judgments, state, county and municipal bonds 
and warrants shall not be considered as property, for the purpose of 
taxation. The decision affirmed the act as to everything mentioned 
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excepting moneys, the court holding that ‘actual money in practical 
commercial operations possesses such value by way of immediate pur- 
chasing or exchange powers as in effect robs it of a mere representa- 
tive character and clothes it with the dignity of property having in- 
trinsic power.’ The term ‘money,’ however, does not include deposits 
in bank or a bank account, which has already been held to be a 
‘credit’ by the Attorney-General’s office. The decision rests chiefly 
on the economic principle that credits are not property, and there- 
fore do not have to be taken into consideration by the Legislature in 
passing revenue laws, although the Constitution provides for the uni- 
form taxation of all property. Taxation of credits is declared by the 
court to be in a measure double taxation, and the failure to tax cred- 
its, such as notes, accounts, certificates of deposits, tax certificates, 
judgments, bonds and warrants, does not permit such property to 
escape, as all of these credits are represented by actual property. 
‘Multiplicity of credits does not add to the property wealth of the 
state,’ declares the opinion, in an exhaustive discussion of the prob- 
lem, which will unquestionably be given high rank by the leading 
political economists and publicists, who have already pronounced 
Washington's credit exemption bill as one of the most advanced 
pieces of legislation ever enacted in this nation. It is particularly 
gratifying that the decision is practically unanimous, as there was but 
one dissenting opinion, that of Judge Fullerton. The majority opin- 
ion was written by Justice Hadley, and is also signed by Justices 
Rudkin, Dunbar, Crow and Mount. This decision will be particularly 
satisfactory to the bankers of the state, who unanimously favored the 
passage of the act, and who, bya resolution adopted at the recent 
convention of the Washington Bankers’ Association, expressed them- 
selves as greatly deprecating the attack on the law’s constitutionality, 
and directed the legislative committee, in the event of the act being 
declared void, if possible to have another act drafted that would meet 
the objections of the court and introduce it at the next session of the 
Legislature. The credit of the Gunn bill should be given to Hon. 
Joseph H. Easterday, who has been a member of the board of State 
Tax Commissioners until recently, when he resigned to devote him- 
self to his campaign for the nomination as Attorney-General on the 
Republican ticket. It will be remembered that Mr. Easterday in his 
address before the Tacoma convention of the Washington Bankers’ 
Association, in 1906, made a most masterly argument in favor of the 
exemption of credits, his arguments being largely those now used by 
the Supreme Court in its opinion—‘ that multiplicity of credits does 
not add to property wealth ’—and changing from theory to practice— 
that it is a matter of common knowledge that one of the most fruitful 
sources of inequality in taxation is due to the attempt to tax credits, 
as laws for that purpose have never been successfully framed. Pur- 
suant to the views expressed in that address, Mr. Easterday drafted 
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the bill known as Senate Bill No. 52, which was introduced by Sena- 
tor Gunn, and bears his name. Both the other members of the Tax 
Commission opposed the passage of the act, Mr. Rockwell because he 
deemed it unconstitutional, and Mr. Frost because he was opposed to 
its declared purposes. Mr. Easterday’s convincing arguments, how- 
ever, secured a favorable recommendation from the committee, and 
the act was finally passed by almost the unanimous vote of both 
houses, and received executive sanction, and as it contained an emer- 
gency clause, went into effect in 1907. Its constitutionality was not 
seriously questioned until the spring of 1908, and the present decision 
settles that question conclusively. The reason the bankers of the 
state supported the act and are so much pleased over the present de- 
cision is because they know that any attempt that would be made in 
the event of the act being declared void, to effect an assessment of 
notes, mortgages and credits, would drive from the state of Washing- 
ton millions of dollars seeking investment, and greatly hinder and 
retard the development of the state. Bankers say that since the pas- 
sage of the act money has been flowing into the state in immense 
sums, seeking profitable investment, and creating millions of dollars 
worth of permanent improvements, thereby adding largely to the 
fixed taxable property. While, on the other hand, an attempt to tax 
credits, including savings and general deposits, would not only drive 
large sums out of the state, but compel the banks to greatly restrict 
their loans, and thereby curtail general business and greatly hinder 
the state’s development. Credits have always proven difficult to 
reach and tax, and on this account former laws operated unfairly, 
placing the burden on the honest man, who made a full return to the 
assessor, and relieving the less scrupulous citizen. Moreover, the 
unscrupulous man, who did not pay his fair share of the taxes, did 
take advantage ot the higher interest rates created by the law taxing 
credits, to demand and to receive more interest for such money as he 
loaned. It is very evident, also, that it is the debtor who pays the 
tax upon credits, and does so by paying the enhanced interest rate, 
figured so as to cover the tax fully. The effect of this decision 
exempting the tax upon credits will be to make Washington a 
more inviting place in which to make loans, because the lender will 
be insured of full interest returns, with no deduction for local 
taxes to figure on in making loans. Money in hiding should and 
will be deposited in savings banks, since the depositor knows it 
will not be taxed, and the banks will thus be enabled so much 
the more to aid legitimate business demands. Bonds of local com- 
panies will find a readier sale at a lower interest rate on this 
account, and the burdens incurred in expanding business to meet 
the requirements of increasing trade will be reduced to that extent. 
Money will be cheaper and more abundant for building loans and 
others of that character, with a naturally stimulating effect on that 
field also.” 
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* LAW OF BANKCHECKS 
A course of study of the rules of law and the established customs 


of business which have grown up and now exist in the United 
States governing the issue, use and redemption of the bank check. 


IX. PAYMENT BY CHECK (ContinveEp). 


THE DUTY AND OBLIGATION OF THE COLLECTING BANK. 


1. GENERAL RULE—COLLECTING BANK CAN TAKE MONEY ONLY. 
a. Collecting bank taking uncertified check. 
b. Collecting bank taking cashier’s check. 
c. Taking drawee’s check. 
2. EFFECT OF USAGE. 
a. Payment by certified check. 
b. Taking check of drawee. 


UESTIONS frequently arise, where a bank holds paper for collec- 
tion, whether it has the right to receive payment of the same in 
™ anything but actual money; whether it can receive payment by 
check of the debtor and whether the collecting bank is responsi- 
ble, where it takes a check in payment of paper which it surrenders 
and the check turns out to be worthless or uncollectible. 
GENERAL RULE—COLLECTING BANK CAN TAKE MONEY ONLY. 


It is the general rule of law that the collecting bank can take 
money only in payment of the paper. It has no right, unless specially 
authorized to do so, to accept anything in lieu of money; if it takes 
anything else it does so at its own risk. It will be useful to refer to 
some of the cases in illustration of this. 

a. Collecting bank taking uncertified check. 

In a New York case, decided in 1867, Winslow Lanier & Co. re- 
ceived for collection a draft upon the Ohio Life Insurance & Trust 
Co. in New York and surrendered the draft in exchange for the check 
of the trust company upon a bank, not certified. The check was dis- 
honored because the trust company suspended payment. It was held 
the collecting bankers were liable; that a custom to take checks of 
the trust company in payment did not afford any defense. The col- 
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lecting bankers assumed the responsibility of the check. (48 Barb. 234.) 

In another case before the New York Court of Appeals in 1882, a 
bank in New York City which held for collection a draft on a firm of 
private bankers in the city, took the drawee’s check in payment. 
This check was dishonored. The collecting bankers were held liable 
for their negligence in taking the check. The court in this case said: 
‘*The referee found, upon sufficient evidence, that no uniform cus- 
tom in regard to accepting checks from the drawees of sight bills in 
payment of drafts sent to collecting banksin the city of New York 
was proved. The evidence shows that the practice varies with the 
credit of the drawee, the condition of the money market and other 
circumstances, and among different banks, and plaintiff had no knowl- 
edge of any such custom or practice * * * . It is unnecessary, there- 
fore, to consider whether the alleged custom to receive uncertified 
checks in payment of bills and to defer presentation until the next 
day after their receipt, if established, would regulate and define the 
rule of diligence as between a collecting agent and his foreign prin- 
cipal. (89 New York, 412.) 

b. Collecting bank taking cashier's check in payment. 


In a case in Pennsylvania, A deposited with defendant bank for 
collection a check drawn by W upon the P bank. Defendant bank 
surrendered the check to the P bank, and accepted a cashier’s check 
for it. The P bank charged up the check against W’s account, but 
became insolvent and failed to pay its cashier’s check. The Supreme 
Court of Pennsylvania held that defendant bank was liable to A for 
the amount of the check; that it had no right, unless specially author- 
ized, to accept the cashier’s check in lieu of money, and when it sur- 
rendered the check and accepted the cashier’s check its liability to A 
was fixed, as much so as if it had received the cash. The court fur- 
ther held that defendant bank was not entitled to be credited with a 
partial payment made by W to A on account of the check after it had 
been protested. (Fifth Nat. Bank v. Ashworth. 1 B. L. J. 8.) 

In this case the court said: ‘‘It is safe to say, as a general rule, 
that when a bank receives a check from one of its depositors for col- 
lection it must return him the check or the money. It is also equally 
clear that if the collecting bank surrenders the check to the bank 
upon which it is drawn, and accepts a cashier’s check or other obliga- 
tion in lieu thereof, its liability to the depositor is fixed, as much so 
as if it had received the cash. It has no right, unless specially author- 
ized to do so, to accept anything in lieu of money. 

c. Taking check of drawee. 

In a case before the Supreme Court of Missouri, a national bank 
in Kansas City received from a correspondent for collection, a $9,000 
draft which it surrendered to the drawee upon receipt of his check, 
after banking hours, in payment, which check it placed in the clear- 
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ing house for collection the following day; this course of procedure 
being in accordance with the prevailing custom among the banks in 
Kansas City in regard to such collections. This check was dishon- 
ored. Inasuit by the Kansas City bank to recover back the amount 
which it had remitted to its correspondent, upon receipt and before 
dishonor of the debtor’s check, recovery is denied because 

1. A collecting agent is authorized to receive money only, and 
has no implied power to take a check or anything else in payment. If 
it takes a check and surrenders the item held for collection, it makes 
the check its own, and becomes liable to the principal for the amount 
of the check, as if it had received cash, with interest from the date of 
its receipt. 

2. A usage of bankers to surrender an obligation held for collec- 
tion upon receipt of the debtor’s check, cannot be invoked against the 
principal in justification of such a course, and will not change the rule 
of duty of the collecting agent set out in paragraph 1, as such a usage 
is unreasonable. 

3. Nor does the fact that the owner of the draft sustained no loss 
by reason of its nonpayment, exonerate the collecting agent which 
has taken the debtor’s worthless check, and surrendered the draft, 
from liability to make good the full amount. In such circumstances, 
the law presumes damages and dispenses with proof thereof. (Na- 
tional Bank of Commerce, Kansas City, v. American Exchange Bank 
of St. Louis, 16 B. L. J. 448.) 

This case was followed by the court of Appeals of Kansas City in 
the Bank of Indian Territory v. First Nat. Bank, (22 B. L. J. 44,) in 
which the court said: ‘‘ The conceded rule of law is that if a bank re- 
ceives a draft for collection, and takes in payment a check from the 
party who is bound to pay such draft, and surrenders the same to 
him, such collecting bank is liable to its principal for the amount of 
the check, as an agent authorized to receive money has no implied 
power to receive a check in payment.” 

EFFECT OF USAGE. 

Notwithstanding the decisions of some courts that a usage of bank- 
ers to take payment in a medium other than in money is ineffectual 
to relieve the collecting bank from responsibility, there are some de- 
cisions which hold that the custom to take certified checks instead of 
money in payment justifies a collecting bank in following the custom 
and relieves it from responsibility. 

a. Payment by certified check. 

In acase before the Supreme Court of Tennessee, an Alabama 
bank sent a note, payable at Nashville, Tenn., toits correspondent at 
that place for collection. The correspondent accepted a certified 
check on a Nashville bank in payment, which it presented the follow- 
ing day, but payment was refused because of the failure of the cer- 
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tifying bank. The note was surrendered and the certified check 
taken in accordance with a well-established usage of the Nashville 
banks and the course pursued for the collection of the certified check 
was also according to such usage. The Alabama bank sought to re- 
cover on the ground that its Nashville correspondent had no right, in 
the absence of express authority, to take anything but money in pay- 
ment, and could not excuse itself by setting up a local usage of which 
plaintiff was ignorant. But the court held that the rule that a col- 
lecting agent cannot take anything but money was not applicable to 
this case and the Alabama bank was bound by the usage of the Nash- 
ville banks, which was reasonable and proper, notwithstanding it was 
in ignorance of its existence. (Jefferson County Savings Bank v. 
Commercial Nat. Bank, 14 B. L. J. 259.) 

This decision embodies both good law and common sense. The 
exigencies of modern business are forcing cash payments into the 
background and substituting payments by check; and when the banks 
of any locality find that the transaction of their business is facilitated 
by certified check payments, instead of by cash payments, there is 
no reason why the courts should not sanction and legalize a custom 
which is the outcome of banking experience. 

b. Zaking check of drawee. 

In a case before the New York Court of Appeals in 1900 where a 
New York bank held for collection an indorsed draft on a Kansas 
bank, the court said that, assuming the bank was entitled to rely 
upon the custom among banks of taking the check of the drawee for 
the payment of the draft, it was bound to exercise care to protect all 
its depositors’ rights. (Kirkham v. Bank of America, 18 B. L. J. 97.) 


(Continued in next number.) 
: 


DEPOSIT GUARANTY IN OKLAHOMA. 
We publish elsewhere an interesting opinion of Attorney-General 
Bonaparte that it is illegal for the officers of any national bank to 
enter into an agreement by which the bank will contribute to the de- 
posit guaranty fund in Oklahoma, as is contemplated by section 4 of 
the Oklahoma banking statute, and the Attorney-General further 
holds that persistence and wilful action to this effect on the part of 
any such bank would be just cause for the forfeiture of its charter. 

It is probable that the question of the right of national banks in 
Oklahoma to contribute to the State guaranty fund will be decided 
by the courts, as it appears to be the intention of the Comptroller of 
the Currency to bring a test case by action to forfeit the charter of 
some particular bank. 








NON-RETURN OF A CHECK AS AN ACCEPTANCE 


DECISION of the utmost importance to banks has been handed 

\ down by the Supreme Court of Pennsylvania. It is that where 

' a collecting bank or other holder mails or otherwise delivers a 

check to the bank on which it is drawn and the drawee fails to 

return the check within twenty-four hours after such delivery, the 

drawee is deemed to have accepted the check and is liable to the holder 
thereon as acceptor. 

Thousands of checks are daily mailed to the banks upon which 
they are drawn. They are sometimes not remitted for immediately 
and it doubtless often happens that, to indulge the drawer where the 
credit is not good but there is a prospect of his making it good shortly, 
or for other reason which leaves the drawee for the moment uncer- 
tain whether it is to pay the check or return it unpaid, the check will 
be retained for two or three days; then will be returned unpaid. Now, 
by this decision, the drawee who fails to return a check within twenty 
four hours is bound to pay it as acceptor. 

3ankers all over the country should take note of this decision and 
govern themselves accordingly. As it is rendered under the Nego- 
tiable Instruments Law and held to be the requirement of that law, 
the decision will probably be followed in a large number of states 
wherein the rule of that law is the same. 

The rule of the Negotiable Instruments Law, thus construed, 
changes the rule of the common law of acceptance implied from the 
conduct of the drawee. Under the common law the refusal to return 
a bill within twenty-four hours to the holder, made the drawee an 
acceptor, but not mere neglect. The retention might or might not 
be held an acceptance, according to circumstances. The Negotiable 
Instruments Law changes this, so the supreme court of Pennsylvania 
holds; the act does not declare an acceptance only where there is a 
tortious refusal to return, amounting to conversion of the check, but 
mere failure or neglect to return the bill within twenty-four hours is 
an acceptance; and the Negotiable Instruments Law rule is held to 
apply to checks as well as to other kinds of bills of exchange. 

It is to be noted that in Wisconsin, the provision of the Negotia- 
ble Instruments Law is different. The legislature of Wisconsin 
(section number 1680 k) added the words italicized below to the fol- 
lowing uniform section as enacted in New York (225) Pennsylvania 
(137) and other states: 


‘‘Where a drawee to whom a bill is delivered for ac- 
ceptance destroys the same, or refuses within twenty- 
four hours after such delivery,or within such other period 
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as the holder may allow, to return the bill accepted or 
non-accepted to the holder, he will be deemed to have 
accepted the same. Mere retention of the bill is not an 
acceptance.” 


These italicized words appear in the Wisconsin Negotiable Instru- 
ments Law, but not in the uniform law in other states. Their pres 
ence in the Wisconsin law prevents a similar ruling in that state to 
that of Pennsylvania. The supreme court of Wisconsin in a case 
(Westberg v. Chicago Lumber Co. 1903) in which the section in ques- 
tion was referred to, but not applied as the instrument involved was 
not negotiable, has said: ‘‘After the expiration of that reasonable 
time (24 hours) the holder has a right to know whether the drawee 
assumes liability to him by accepting, and, if not, he has a right to 
return of the document, so that he may protest or otherwise proceed 
to preserve his rights against the drawer. The concensus of author- 
ity is, however, that the duty rests on the holder to demand either 
acceptance or return of the bill, and that mere inaction on the part 
of the drawee has no effect. After the expiration of this time for in- 
vestigation, the drawee may, by retention of the bill, accompanied 
by other circumstances, become bound as an acceptor; not, however, 
by mere retention. There seem to be two phases of conduct recog- 
nized by the authorities as charging the drawee—one purely contract- 
ual, as where the retention is accompanied by such custom, promise, 
or notification as to warrant the holder, to the knowledge of the 
drawee, in understanding that the retention declares acceptance; the 
other, where the conduct of the drawee is substantially tortious, and 
amounts to a conversion of the bill. This is the phase of conduct 
which our Negotiable Instruments statute has undertaken to define 
and limit as refusal (not mere neglect) to return the bill, or destruc- 
tion of it; reiterating the common law rule that mere retention of 
the bill is not acceptance.” 

In an annotation to the section of the Negotiable Instruments Law 
in question, the draftsman of the law says: ‘‘The refusal referred to 
in the statute is an affirmative act, or such conduct as amounts to an 
affirmative act; and mere retention of the bill, without a demand for 
a return, or a dissent to the retention, and with the permission of the 
owner is not an acceptance, (Matteson v. Moulton, 79 N. Y. 627). In 
the Wisconsin act the following words are added: ‘ Mere retention of 
the bill is not an acceptance.’ But in view of the language of the 
rest of the section, they seem to be wholly unnecessary. ”’ 

The Supreme Court of Pennsylvania, however, now holds differ- 
ently. The court says the common law is changed and that mere 
failure or neglect of the drawee to return within twenty-four hours is 
an acceptance. The court reasons: ‘‘ The drawee must act within 
twenty-four hours from the date of the delivery of the bill, whether 
his action be an acceptance or a refusal. The section gives no alter- 





NON-RETURN OF A CHECK AS AN ACCEPTANCE. 641 


native, and makes no other provision either for failure or neglect. 
Hence, action being required of the drawee, and one of the two 
alternatives being open to him, if he does not accept and return the 
bill, it will be deemed accepted if the bill by his default remains in 
his hands beyond the time limit. He refuses to return the bill in 
contemplation of the act when for any cause within the drawee’s con- 
trol it is not sent to the holder in the specified time. There can be 
no reason, and we will not assume the Legislature intended to do an 
unreasonable thing, why the law should make a distinction between 
the non-return of the bill by the refusal to return after a specific de- 
mand and the failure or neglect to return after a demand implied by 
presenting the bill for acceptance.” The court further says: ‘‘ Our 
interpretation of the statute coincides with the legislative construction 
placed upon a similar statute in the State of Wisconsin” where the 
Legislature added to a similar section ‘‘that the mere retention of 
the drawee will not amount to an acceptance. The logical inference 
is that the mere retention of the bill would be an acceptance within 
the meaning of the language of our statute, which contains no such 
proviso.” 

This decision of the Supreme Court of Pennsylvania construing a 
section of the uniform Negotiable Instruments Law, which is the law 
of thirty-five States and jurisdictions at the present time (omitting 
Wisconsin, which, we believe, is the only State where the proviso that 
mere retention is not acceptance has been added), is therefore of great 
import to bankers all over the country, for it means that whenever a 
check is presented for payment and is retained by the bank for over 
twenty-four hours, the bank must make it good. Such was not the 
intention of the framers of the law; but, in view of the Pennsylvania 
decision, they builded differently from what they intended, and the 
Wisconsin Legislature, alone, has made the section according to inten- 
tion. Our readers, better than we, can tell just what the effect of this 
rule will be in changing some of their existing methods or practices, 
for we conceive, for one reason or another, a check is often retained 
more than twenty-four hours before being sent back unpaid. This 
can no longer be done without liability. It seems incorrect, in a way, 
to apply to checks the section which provides that ‘‘ where a drawee 
to whom a bill is delivered for acceptance * * * refuses within twenty- 
four hours after such delivery * * * to return the bill * * * he will 
be deemed to have accepted the same.” 

A check is not presented for acceptance, but for immediate pay- 
ment; a bank is not obliged to accept or certify a check, only to pay 
it, and a check cannot be protested for refusal to certify, but only for 
refusal to pay. The delivery for acceptance provided by this section 
contemplates bills of exchange other than checks. But the Negotiable 
Instruments Law defines a check as a bill of exchange drawn ona 





642 THE BANKING LAW JOURNAL. 


bank payable on demand, and declares that, except as otherwise pro- 
vided, the provisions of the act applicable to a bill of exchange paya- 
ble on demand apply to a check, and the Supreme Court of Pennsy]- 
vania says that there is no provision in the act which makes the section 
in question inapplicable to bank checks presented for payment, and 
there is every reason why the section should apply. 

It may be that the courts in some of the other States will not de- 
side the proposition under the Negotiable Instruments Law in the 
same way, namely, that retention by the drawee of a check for 
twenty-four hours binds the drawee as acceptor. But the proposition 
having been directly so decided by the highest court of Pennsylvania, 
it would be unwise for bankers in any other State having the Nego- 
tiable Instruments Law (except Wisconsin) to disregard its plain im- 
port, that all checks presented for payment must be returned by the 
drawee within twenty-four hours, or they must be made good by the 
bank upon which drawn. 


NEW NATIONAL BANKS. 


During the month of July 37 national banking associations, with 
total capital of $2,115,000, were authorized to begin business. Of 
the number chartered, 23, with capital of $590,000, were banks with 
individual capital of less than $50,000, and 14 with capital of 


$1,525,000, banks with individual capital of $50,000 or over. 

The number of banks chartered since March 14, 1900, is 3,947, 
with authorized capital of $234,063,300, of which 2,557, with capital 
of $66,610,500, were incorporated under the act of that date, and 1,390, 
with capital of $167,452,800, under the act of 1864. From the date 
mentioned to July 31, 1908, 503 State banks, with capital of $34,155,800, 
were converted into national banks, 1,262 State and private banks 
reorganized as national banks, with capital of $81,832,000, and 2,182 
banks, with capital of $118,075,500, organized independently of other 
banks. As will be seen, the capital of the latter class slightly 
exceeds the combined capital of the conversions and reorganizations. 

The number of national banks organized under the various acts is 
9,211, as follows: 456, February 25, 1863; 6,188, June 3, 1864; 10, 
July 12, 1870 (gold banks); and 2,557, March 14, 1900. 

There were in existence at the close of business July 31, 6,855 
national banks, with authorized capital of $993,055,275; and circu- 
lation outstanding secured by bonds of $625,360,982. The total 
amount of national-bank circulation outstanding is $692,088,991, of 
which $66,728,009 is covered by lawful money of a like amount de- 
posited with the Treasurer of the United States on account of liquida- 
ting and insolvent national banks and associations which have reduced 
their circulation. 





THE RELATION OF A STOCKBROKER TO HIS 
CUSTOMER. 


7TXHE Supreme Court of the United States has recently had occa- 

sion to examine into and legally define the relation which a 

stockbroker holds to his customer, in a case where a stockbroker 
had become bankrupt and it became necessary to determine whether 
or not a preference had been given the customer by the broker, con- 
trary to the provisions of the bankrupt act. The court, in an ex- 
haustive opinion, determines that a stockbroker is not the owner of 
the shares of stock which he purchases and carries for his customer 
on margin, but is essentially, if not strictly as understood at common 
law, a pledgee. The court further decides that no preferential trans- 
fer, forbidden by the bankruptcy act, results from the action of a 
stockbroker who has pledged certain stocks with the consent of the 
customer for whom he was carrying them on margin, in redeeming 
the stocks and turning them over to such customer on demand when 
insolvent, even if the theory be adopted that the broker is the owner, 
carrying the shares upon a conditional contract of sale. Further that 
the return of excessive margins by an insolvent stockbroker to a cus- 
tomer does not constitute a preference, forbidden by the bankruptcy 
act, where the customer had demanded settlement, and, on the follow- 
ing day, the sum paid over was taken into account in the settlement 
before turning over to the customer stock belonging to him, accord- 
ing to the understanding of the parties. 

The decision of the court was handed down April 6, 1908, (Rich- 
ardson v. Shaw,) and the case is of sufficient importance to present 
our readers with a statement of the facts and the full discussion of 
the court. 

The petitioner, Richardson, brought suit in the district court of 
the United States for the southern district of New York, as trustee 
in bankruptcy of J. Francis Brown, against John M. Shaw and Alex- 
ander Davidson, respondents, to recover certain alleged preferences. 
Brown, the bankrupt, was a stockbroker transacting business in 
Boston. The respondents, John M. Shaw and Alexander Davidson, 
were partners and stockbrokers, transacting business in New York as 
John M. Shaw & Company, and, as customers of Brown, they trans- 
acted business with him on speculative account for the purchase and 
sale of stocks on margin. The account was carried on in Brown's 
books in the name of ‘* Royal B. Young, Attorney,” as agent of Shaw 
& Company. 

The transactions between Brown and Shaw & Company were car- 
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ried on for several months, from February to June, 1903. A debit 
and credit account was opened February 10, when Shaw & Company 
deposited with Brown $500 as margin, which was credited to them on 
the account, and Brown purchased for them certain securities at a 
cost of $3,987.50, which was charged to them on the account. 

By agreement between the parties it was understood and agreed 
that all securities carred in the account or deposited to secure the 
same might be carried in Brown’s general loans and might be sold or 
bought at public or private sale, without notice, if Brown deemed 
such sale or purchase necessary for his protection. On the accounts 
rendered by Brown the following memorandum was printed: ‘‘It is 
understood and agreed that all securities carried in this account or 
deposited to secure the same may be carried in our general loans and 
may be sold or bought at public or private sale, without notice, when 
such sale or purchase is deemed necessary by us for our protection.” 

Until the account was closed, on June 26, 1903, Shaw & Company 
from time to time paid to Brown various other sums of money as 
margins, which were credited to them. They also transferred to him 
various securities as margins in place of cash. They were charged 
with interest upon the gross amount of the purchase price, and credited 
with interest upon the margins they had deposited with Brown. If at 
any time the total amount of margins in securities or money exceeded 
10 per cent, they had the right to withdraw the excess. Brown was 
at no time left with a margin less than 10 per cent. Shaw & Com- 
pany kept a ‘‘liberal margin,” at times rising to 23% per cent. 

According to the agreement the securities carried in this account 
or deposited to secure the same might be carried in Brown’s general 
loans, and such securities were so pledged by him, and Young, as 
agent of Shaw & Company, was informed of the fact. The stocks 
were figured at the market price every day and statements rendered 
to Young. 

The bankrupt, Brown, transacted much of his general business 
with Brown, Riley & Company, of Boston. He pledged his general 
securities with that company. 

On June 24, 1903, Young, the agent of Shaw & Company, as above 
stated, learned of Brown’s precarious financial condition, and de- 
manded payment of $5,000 cash from Brown’s agent, Fletcher. At 
that time the margins already paid by Shaw & Company exceeded the 
agreed 10 per cent, and Fletcher returned to them $5,000 of such 
margin. 

On the following day, June 25, Young demanded a final settle- 
ment from Brown. At that time Brown was insolvent within the 
meaning of the bankrupt law, and had been for the two preceding 
months. On June 26 the liquidation of this account was effected as 
follows: Brown, the bankrupt, indorsed to Brown, Riley & Company 
a note of $5,000, made by one of his debtors, and gave them a check 
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for $1,200, thereby increasing his margin on the general loan, and 
agreed that $10,664.13 should be charged against his margin and 
credited to Shaw & Company, and a check was given by them, through 
the Beacon Trust Company, to the order of Brown, Riley & Com- 
pany, for $34,919.62, and the securities to the value of $45,583.75 
were turned over tothem. None of the certificates of stock which 
Brown delivered to Shaw. & Company were the identical certificates 
which they had delivered to Brown as margin. Two certain bonds, 
known as the ‘‘Shannon bonds,” had been deposited with Brown. 

Among the creditors (customers) of Brown on the final day of 
settlement there were a number of general customers upon transac- 
tions in purchase and sale of stocks by Brown as broker, similar to 
the transactions in the purchase and sale of stocks by Brown as broker 
for Shaw & Company. 

On July 27, 1903, Brown made an assignment, and was adjudicated 
a bankrupt within four months, and petitioner in this case, Henry 
Arnold Richardson, was elected trustee. 

It was conceded by plaintiff's counsel that it was the custom of 
the market to deliver shares from broker to customer of the same 
amount without regard to whether they were the identical shares 
received. 

This suit was brought to recover the $5,000 paid to Shaw & Com- 
pany June 24, 1903, which sum, it is alleged, was paid to them as ex- 
cessive margins, and, it is alleged, enabled them to obtain a preference 
as one of the creditors of Brown. The second cause of action in the 
suit states that Shaw & Company are indebted to Brown’s estate in 
the sum of $10,664.13, being the amount he transferred for their 
benefit, as above set forth. 

At the close of the plaintiff's case he requested to go to the jury 
upon the issue of defendants’ knowledge of Brown’s insolvency. The 
court held that no preference was shown, and directed a verdict for 
defendants. The judgment was affirmed. 77 C. C. A. 643, 147 Fed. 
659, 665. 

In discussing the law of the case the United States Supreme Court 
per Mr. Justice Day, says: The ground on which the counsel for the 
petitioner predicates the alleged preferences in this case is that when 
the stockbroker Brown was approached for the settlement of the 
transactions with Shaw & Company, being insolvent and dealing with 
several customers, as to each of whom he had pledged the stocks 
carried for them, and, under the understanding of the parties, being 
under obligation to each of them to redeem the stocks from the loan 
for which they were pledged, this obligation created a right of de- 
manding the pledged stocks and securities on the part of each of the 
customers, which put the broker in the debtor class and the customers 
into the creditor class, so that, if the broker used his assets to carry 
out such obligation to a particular customer, whereby the latter was 
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able to redeem his stock from such pledge upon payment only of the 
amount of his indebtedness to the broker, with the result that the 
broker could not carry out similar obligations to other customers in 
like situation, a preference is created under § 60 of the bankrupt act, 
and this, says the learned counsel in his brief, under any theory con- 
cerning the relation of broker and customer, is ‘‘the main proposition 
upon which we hang our appeal.” 

This case, therefore, requires an examination of the relations of 
customer and broker under the circumstances disclosed in this record ; 
at least, so far as it is necessary to determine the question of prefer- 
ence in bankruptcy upon which the case turns. There has been much 
discussion upon this subject in the courts of the Union. The leading 
case, and one most frequently cited and followed, is Markham v. Jau- 
don, 41 N. Y. 235,—a case which was argued by eminent counsel and 
held over a term for consideration. The opinion in the case is by 
Chief Judge Hunt, afterwards Mr. Justice Hunt of this court. He 
summarized the conclusions of the court as follows: 

‘‘The broker undertakes and agrees— 

‘*1. At once to buy for the customer the stocks indicated. 

‘*2. To advance all the money required for the purchase beyond 
the 10 per cent. furnished by the customer. 

‘*3. To carry or hold such stocks for the benefit of the customer 
so long as the margin of 10 per cent. is kept good, or until notice is 
given by either party that the transaction must be closed. An appre- 
ciation in the value of the stocks is the gain of the customer, and not 
of the broker. 

‘*4, At all times to have, in hisname and under his control, ready 
for delivery, the shares purchased, or an equal amount of other shares 
of the same stock. 

‘*5. To deliver such shares to the customer when required by him, 
upon the receipt of the advances and commissions accruing to the 
broker; or, 

‘*6. To sell such shares, upon the order of the customer, upon 
payment of the like sums to him, and account to the customer for the 
proceeds of such sale. 

‘Under this contract the customer undertakes— 

‘1. To pay a margin of 10 per cent. on the current market value 
of the shares. 

‘*2. To keep good such margin according to the fluctuations of the 
market. 

‘*3. To take the shares so purchased on his order whenever re- 
quired by the broker, and to pay the difference between the percent- 
age advanced by him and the amount paid therefor by the broker. 

‘The position of the broker is two-fold. Upon the order of the 
customer he purchases the shares of stocks desired by him. This is 
aciear act of agency. To complete the purchase he advances from 
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his own funds, for the benefit of the customer, 90 per cent. of the 
purchase money. Quite as clearly he does not, in this, act as an 
agent, but assumes a new position. He also holds or carries the 
stock for the benefit of the purchaser until a sale is made by the order 
of the purchaser or upon his own action. In thus holding or carry- 
ing he stands also upon a different ground from that of a broker or 
agent whose office is simply to buy and sell. To advance money for 
the purchase, and to hold and carry stocks, is not the act of a broker 
as such. In so doing he enters upon a new duty, obtains other rights, 
and is subject to additional responsibilities. ... In my judgment 
the contract between the parties to this action was, in spirit and in 
effect, if not technically and in form, a contract of pledge.”’ 

The case has been approved in other cases in New York, some of 
which are: Stewart v. Drake, 46 N. Y. 449; Stenton v. Jerome, 54 
N. Y. 480; Baker v. Drake, 66 N. Y. 518; Gruman v. Smith, 81 N. Y. 
25; Gillett v. Whiting, 120 N. Y. 402; Content v. Banner, 184 N. Y. 
121; Douglas v. Carpenter, 17 App. Div. 329. And approved in other 
states: Cashman v. Root, 89 Cal. 373; Brewster v. Van Liew, 119 II]. 
554; Gilpin v. Howell, 5 Pa. 41; Wynkoop v. Seal, 64 Pa. 361; Esser 
v. Linderman, 71 Pa. 76. 

The subject was fully considered in a case which leaves nothing 
to be added to the discussion (Skiff v. Stoddard, 63 Conn. 198), in 
which the conclusions in Markham v. Jaudon were adopted and 
approved. These views have been very generally accepted as settled 
law by the text writers on the subject. 1 Dos Passos, Stock-Brokers, 
2d ed. 179-200; Jones, Pledges, § 496; Mechem, Agency, § 936. 

Mr. Jones, in his Work on Pledges, § 496, summarizes the law as 
follows: 

‘*The broker acts in a threefold relation: First, in purchasing the 
stock he is an agent; then, in advancing money for the purchase, he 
becomes a creditor; and finally, in holding the stock to secure the 
advances made, he becomes a pledgee of it. It does not matter that 
the actual possession of the stock was never in the customer. The 
form of a delivery of the stock to the customer, and a redelivery by 
him to the broker, would have constituted a strict, formal pledge. 
But this delivery and redelivery would leave the parties in precisely 
the same situation they are in when, waiving this formality, the 
broker retains the certificates as security for the advances.”’ 

In 1 Dos Passos on Stock-Brokers, 2d ed. at page 196, the author 
says: 

‘*Upon the whole, while it must be conceded that there are appar- 
ently some incongruous features in the relation, there seems to be 
neither difficulty nor hardship in holding that a stockbroker is a 
pledgee; for although it is true that he may advance all or the greater 
part of the money embraced in the speculation, if he acts honestly, 
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faithfully, and prudently, the entire risk is upon the client. * * * To 
introduce a different rule would give opportunities for sharp practices 
and frauds, which the law should not invite.” 

The rule thus established by the courts of the state where such 
transactions are the most numerous, and which has long been adopted 
and generally followed as a settled rule of law, should not be lightly 
disturbed, and an examination of the cases and the principles upon 
which they rest leads us to the conclusion that in no just sense can the 
broker be held to be the owner of the shares of stock which he pur- 
chases and carries for his customer. While we recognize that the 
courts of Massachusetts have reached a different conclusion, and hold 
that the broker is the owner, carrying the shares upon a conditional 
contract of sale, and, while entertaining the greatest respect for the 
supreme judicial court of that state, we cannot accept its conclusion 
as to the relation of broker and customer under the circumstances 
developed in this case. We say this, recognizing the difficulties 
which can be pointed out in the application of either rule. 

At the inception of the contract it is the customer who wishes to 
purchase stocks, and he procures the broker to buy on his account. 
As was said by Mr. Justice Bradley, speaking for the court in Gali- 
gher v. Jones, 129 U. S. 193-198, a broker is but an agent, and is 
bound to follow the directions of his principal, or give notice that he 
declines the agency. 

The dividends on the securities belong to the customer. The cus- 
tomer pays interest upon the purchase price, and is credited with in- 
terest upon the margins deposited. He has the right at any time to 
withdraw his excess over 10 per cent. deposited as margin with the 
broker. Upon settlement of the account he receives the securities. 
In this case the broker assumed to pledge the stocks, not because he 
was the owner thereof, but because, by the terms of the contract, 
printed upon every statement of account, he obtained the right from 
the customer to pledge the securities upon general loans, and in like 
manner he secured the privilege of selling when necessary for his 
protection. 

The risk of the venture is entirely upon the customer. He profits 
if it succeeds; he loses if it fails. The broker gets out of the transac- 
tion, when closed in accordance with the understanding of the parties, 
his commission and interest upon the advances, and nothing else. 
That such was the arrangement between the parties is shown in the 
testimony of the broker’s agent, who testified: ‘‘ If these stocks car- 
ried for J. M. Shaw & Company made a profit, that profit belongs to 
Shaw & Company over and above what he owed us.” 

When Young, the agent of Shaw & Company, demanded the 
stocks, their right of ownership in them was recognized, and, while 
pledged, they were under the control of the broker, were promptly 
redeemed, and turned over to the customer. Consistently with the 
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terms of the contract, as understood by both parties, the broker could 
not have declined to thus redeem and turn over the stock, and, when 
adjudicated a bankrupt, his trustee had no better rights, in the ab- 
sence of fraud or preferential transfer, than the bankrupt himself. 
Security Warehousing Co. v. Hand, 206 U. S. 415, 423; Thompson v. 
Fairbanks, 196 U. S. 516, 526; Humphrey v. Tatman, 198 U. S. 91; 
York Mfg. Co. v. Cassell, 201 U. S. 344. 

It is objected to this view of the relation of customer and broker 
that the broker was not obliged to return the very stocks pledged, 
but might substitute other certificates for those received by him, and 
that this is inconsistent with ownership on the part of the customer, 
and shows a proprietary interest of the broker in the shares; but this 
contention loses sight of the fact that the certificate of shares of stock 
is not the property itself, it is but the evidence of property in the 
shares. The certificate, as the term implies, but certifies the owner- 
ship of the property and rights in the corporation represented by the 
number of shares named. 

A certificate of the same number of shares, although printed upon 
different paper and bearing a different number, represents precisely 
the same kind and value of property as does another certificate for a 
like number of shares of stock in the same corporation. It is a mis- 
conception of the nature of the certificate to say that a return of a 
different certificate or the right to substitute one certificate for an- 
other is a material change in the property right held by the broker 
for the customer. Horton v. Morgan, 19 N. Y. 170; Taussig v. Hart, 
58 N. Y. 425; Skiff v. Stoddard, 63 Conn. 198, 218. As was said by 
the court of appeals of New York in Caswell v. Putnam, 120 N. Y. 
153, 157, ‘‘one share of stock is not different in kind or value from 
every other share of the same issue and company. They are unlike 
distinct articles of personal property which differ in kind and value, 
such as a horse, wagon, orharness. The stock has no earmark which 
distinguishes one share from another, so as to give it any additional 
value or importance; like grain of a uniform quality, one bushel is of 
the sdme kind and value as another.” 

Nor is the right to repledge inconsistent with ownership of the 
stock in the customer. Skiff v. Stoddard, 63 Conn. 216, 219; Ogden 
v. Lathrop, 65 N. Y. 158. It was obtained in the present case by a 
contract specifically made, and did not affect the right of the cus- 
tomer, upon settlement of the accounts, to require of the broker the 
redemption of the shares and their return in kind. 

It is true that the right to sell, for the broker’s protection, which 
was not exercised in this case, presents more difficulty, and is one of 
the incongruities in the recognition of ownership in the customer; 
nevertheless it does not change the essential relations of the parties, 
and certainly does not convert the broker into what he never intended 
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to be and for which he assumes no risk, and takes no responsibility 
in the purchase and carrying of shares of stock. 

The broker cannot be converted into an owner without a perver- 
sion of the understanding of the parties, as was pertinently observed 
in the very able discussion already referred to in Skiff v. Stoddard, 
63 Conn. 216: ‘‘So long as the interpretation of the contract pre- 
serves as its distinctive feature the principal proposition that the cus- 
tomer purchases merely the right to have delivery to him in the 
future, at his option, of stocks or securities at the price of the day of 
the agreement, and its corollary that the customer derives no right, 
title, or interest in the stocks or securities until final performance, 
the difficulties in the way of harmonizing the situation are bound to 
exist. The fundamental difficulty grows out of the necessary attempt 
in some way to transform the customer, who enjoys all the incidents 
and assumes all the risks of ownership, into a person who in fact has 
no right, title, or interest, and to create out of the broker, who enjoys 
none of the incidents of ownership, and assumes not a particle of its 
responsibility, a person clothed with a full title and an absolute own- 
ership.” 

We reach the conclusion, therefore, that, although the broker may 
not be strictly a pledgee, as understood at common law, he is essen- 
tially a pledgee, and not the owner of the stock, and turning it over 
upon demand to the customer does not create the relation of a pre- 
ferred creditor, within the meaning of the bankrupt law. 

We cannot consent to the contention of the learned counsel for 
the petitioner, that the insolvency of the broker at once converts every 
customer having the right to demand pledged stocks, into a creditor 
who becomes a preferred creditor when the contract with him is kept 
and the stocks are redeemed and turned over to him. 

In the absence of fraud or preferential transfer to a creditor the 
broker had a right to continue to use his estate for the redemption of 
the pledged stocks. As this court said in Cook vy. Tullis, 18 Wall. 
332-340: 

‘* There is nothing in the bankrupt act, either in its language or 
object, which prevents an insolvent from dealing with his property, 
selling or exchanging it for other property at any time before pro- 
ceedings 1n bankruptcy are taken by or against him, provided such 
dealings be conducted without any purpose to defraud or delay his 
creditors or give preference to anyone, and does not impair the value 
of his estate. An insolvent is not bound, in the misfortune of his 
insolvency, to abandon all dealing with his property; his creditors 
can only complain if he waste his estate or give preference in its dis- 
position to one over another. His dealing will stand if it leave his 
estate in as good plight and condition as previously.” 

The bankrupt act, in § 60a, provides: ‘‘ A person shall be deemed 
to have given a preference if, being insolvent, he has, within four 
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months before the filing of the petition, or after the filing of the peti- 
tion and before the adjudication, procured or suffered a judgment to 
be entered against himself in favor of any person, or made a transfer 
of any of his property, and the effect of the enforcement of such 
judgment or transfer will be to enable any one of his creditors to ob- 
tain a greater percentage of his debt than any other of such creditors 
of the same class.” [30 Stat. at L. 562, chap. 541 U. S. Comp. Stat. 
1901, p. 3445, as amended by 32 Stat. at L. 799, chap. 487, § 13, U. S. 
Comp. Stat. Supp. 1907, p. 1031. | 

A creditor is defined to include anyone who owns a demand or 
claim provable in bankruptcy. Sec. 1, sub. 9, bankruptcy act 1898 
(30 Stat. at L. 544, chap. 541, U. S. Comp. Stat. 1901, p. 3419). It is 
essential, therefore, in order to set aside the alleged preference, that 
Shaw & Company, at the time of the transfer, should have stood in 
the relation of creditor to the bankrupt. Of course, if the New York 
rule based upon Markham v. Jaudon is correct, and the broker was 
the pledgee of the customer's stock, there can be no question that, in 
redeeming these stocks for the purpose of satisfying the pledge, no 
preferential transfer under the bankruptcy act resulted. 

In our view we think no different result is reached, so far as a pref- 
erence in bankruptcy is concerned, if the Massachusetts cases could 
be taken to lay down the correct rule of the relations between broker 
and customer. 

That rule is said to have its origin in Wood v. Hayes, 15 Gray, 375, 
decided in 1860, in which the opinion, though by Chief Justice Shaw, 
is very brief. It was therein held that the broker wasa holder of the 
shares upon conditional contract to deliver them to the customer 
upon the payment of so much money, and until the money was paid 
the right to have performance did not accrue. 

In Covell v. Loud, 135 Mass. 41, the right of the broker was con- 
sidered after the customer had refused to pay the necessary margin, 
and after the customer had requested the broker to do the best he 
could for him and to sell the stock at the broker's board without notice, 
and it was held that under such circumstances the broker was not 
liable for conversion. 

In Weston v. Jordan, 168 Mass. 401, the question was as to the 
relation between customer and broker after the broker had parted 
with the shares after repeated demands by the customer and refusal 
by the broker to deliver the shares, and it was held that a valid cause 
of action arose in favor of the customer, whether for breach of con- 
tract, or for conversion, it matters not. 

In Chase v. Boston, 180 Mass, 459, the opinion is by Chief Justice 
Holmes, and the question directly decided is whether a broker who 
held shares of stock in his own name, and which he carried for his 
customer on margin, was required to pay a city tax upon the value. 
It was held that he was. In that case the learned justice said: 
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‘*No doubt, whichever view be taken, there will be anomalies, and 
no doubt it is possible to read into either a sufficient number of im- 
plied understandings to make it consistent with itself. Purchases on 
margin certainly retain some of the characteristics of ordinary single 
purchases by an agent, out of which they grew. The broker buys 
and is expected to buy stock from third persons to the amount of 
the order. Rothschild v. Brookman, 5 Bligh N. R. 165; Taussig v. 
Hart, 58 N. Y. 425. He charges his customer a commission. He 
credits him with dividends and charges him with assessments on stock. 
However the transaction is closed, the profit or loss is the customer's. 
But none of these features is decisive.”’ 

And while the rule dating back to the decision of Chief Justice 
Shaw in 15 Gray was recognized as the law of Massachusetts, there 
is nothing in the case decisive of the question now before us. 

The case most relied upon as showing the preference is Weston 
v. Jordan, supra. It was heldin that case that Wheatland, the broker 
(Weston was his assignee in insolvency) had become a debtor to the 
customer Jordan, having parted with the control of the shares and 
substituting none others for them after repeated demands for them 
by the customer. And it was held that when the insolvent broker 
went into the street and bought that kind of stocks with his own 
money, and the customer took the stocks, knowing of such purchase, 
the transaction amounted to a preference; and in course of the dis- 
cussion Mr. Justice Allen, referring to the contention of counsel that 
the Massachusetts rule should be reconsidered in view of the rules 
adopted in New York and other states, said: 

‘*The defendant seeks to have these decisions reconsidered; but 
the facts of the present case do not call for such reconsideration of the 
general doctrine. Evenif at the outset Jordan were to be deemed a 
pledgor, and Wheatland a pledgee, of the shares, that relation was 
changed by what happened afterwards. * * * After Wheatland had 
parted with the control of the shares, and after repeated demands for 
them by Jordan, and refusals by Wheatland to deliver them, Jordan had 
a valid ground of action against Wheatland, either for breach of con- 
tract or for a conversion; it matters not which.” 

The facts in the present case are entirely different from those dis- 
closed in the case just cited. Inthe present case there was no de- 
mand for the return of the stocks which was refused by the broker; 
but, recognizing the obligation of the contract, when the stocks were 
demanded the broker proceeded to redeem them from the pledge 
which he had made of them under the right given by the contract be- 
tween the parties, and turned them over to the customer. In such 
case the relation of debtor and creditor did not arise as it might upon 
the refusal, as in Weston v. Jordan, to turn over the stocks upon de- 
mand. 

After an examination of the Massachusetts cases, Judge Lowell 
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held in Re Swift, 105 Fed. 493, while following the Massachusetts 
rule as between broker and customer, that no cause of action arose 
until after demand by the customer. And the same view was taken 
in the same case upon review in the court of appeals for the first cir- 
cuit in an opinion by Judge Putnam, 50C. C. A. 264. While both 
courts held that under the law, as defined in the Massachusetts cases, 
bankruptcy excused demand, they held that the customer did not be- 
come a creditor upon insolvency, but only after demand and refusal 
or its equivalent. 

How then stood the parties at the time of the demand for the re- 
turn of these shares of stock? They were held upon a contract, 
which required the broker, upon demand, to turn over the shares 
purchased, or similar shares, to the customer upon payment of ad- 
vancements, interest, and commissions. These stocks were redeemed 
and turned over to him; as a consequence the relation of debtor and 
creditor as between the broker and customer did not arise. 

Upon the principles heretofore discussed, we think the payment 
of the $5,000, on June 24, was not a preferential payment to a cred- 
itor. The customer had demanded settlement, the broker had paid 
the $5,000, and on the following day this sum was taken into account 
in settling the account before turning over to the customer the stock 
belonging to him, according to the understanding of the parties. 

The court therefore affirms the judgment of the circuit court of 
appeals. Mr. Justice Holmes appends a memorandum, in which he 
says: 

‘‘If I had been left to decide this case alone I should have ad- 
hered to the opinion which, upon authority and conviction, I helped 
to enforce in another place. I have submitted a memorandum of the 
reasons that prevailed in my mind to my brethren, and, as it has not 
convinced them, I presume that I am wrong. I suppose that it is 
possible to say that, after a purchase of stock is announced to a cus- 
tomer, he becomes an equitable tenant in common of all the stock 
of that kind in the broker’s hands; that the broker’s powers of dis- 
position, extensive as they are, are subject to the duty to keep 
stock enough on hand to satisfy his customers’ claims; and that the 
nature of the stock identifies the fund as fully as a grain elevator 
identifies the grain for which receipts are out. It would seem to fol- 
low that the customer would have a right to demand his stock of the 
trustee himself, as well as to receive it from the bankrupt, on paying 
whatever remained to be paid. A just deference to the views of my 
brethren prevents my dissenting from the conclusion reached, al- 
though I cannot but feel a lingering doubt.” 
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THE GUARANTY OF FIRM DRAFTS. 


CASE has just been fought through the courts of Illinois which 
is of especial interest to bankers. It involves the effectiveness 
of a guaranty of firm drafts after a secret dissolution of the firm; 
in other words whether one who promises a prospective pur- 

chaser to honor drafts of a firm which are to be drawn upon the prom- 
isor can be held upon such promise for drafts drawn after disso- 
lution of the firm, which dissolution is known to the promisor but not 
to the purchaser, and the former gives the latter no notice thereof. 

The particular case was this. The firm of Dainty and Grindell 
were engaged in purchasing horses in the vicinity of Blandinsville, 
Illinois, and shipping them to a commission firm in Chicago, Newgass 
& Company. In the prosecution of the business it was necessary to 
draw and have drafts cashed at Blandinsville. Newgass & Co. there- 
fore wrote the following letter to a banker in Blandinsville: 


‘“‘We will honor drafts drawn by Dainty and Grindell 
drawn on us for horses until further notice.”’ 


Several drafts were cashed and paid under this letter; then the 
firm of Dainty and Grindell dissolved by the quiet withdrawal of 
Dainty. This dissolution was known to the commission firm in Chic- 
ago but not to the Blandinsville banker. After the dissolution, Grin- 
dell continued purchasing horses and drew a draft in the name of the 
firm therefor; this draft the banker at Blandinsville purchased but 
the commission firm refused to honor it. The Blandinsville banker 
thereupon brought an action against the commission firm upon its 
promise to honor the draft. 

It is familiar law that a retiring partner remains liable to one who 
deals with the firm after such retirement without notice or knowl- 
edge thereof. But here, the action was not against the retiring part- 
ner upon the draft, but against a person who had agreed to honor 
drafts drawn by the firm. 

The Appellate Court of Illinois affirmed a judgment for the de- 
fendant holding that there was no liability upon the letter of guaranty 
as it simply bound the promisor for drafts drawn by the firm of 
Dainty and Grindell and did not cover a draft drawn after that firm 
had ceased to exist, even though the purchaser had no knowledge of 
the dissolution. The Supreme Court of Illinois, however, reverses the 
judgment and awards a recovery. It holds, in brief, that the Bland- 
insville banker was justified in cashing the drafts and the commis- 
sion firm who had promised to honor drafts of the horse-purchasing 
firm was liable for their payment until they notified the banker to the 
contrary or until the banker had received notice of the dissolution of 
that firm. It holds that the commission firm which knew of the dis- 
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solution and failed to notify the banker was guilty of inexcusable neg- 
lect and that the dissolution, without notice to the banker, would no 
more relieve the commission firm which had promised to honor drafts 
of the horse-purchasing firm from liability than it would have relieved 
the withdrawing partner, Dainty, had the action on the draft been 
brought against the partnership. 

One justice of the Supreme Court (Dunn J.) dissents on the ground 
that, the partnership of Dainty and Grindell having been dissolved 
before the draft in question was drawn and Grindell having no au- 
thority to draw it in the firm name, it was not in fact the draft of 
Dainty and Grindell and that the commission firm had a right to stand 
upon their contract by the terms of which they were not bound. He 
distinguished the case from those where the proposition applies that, 
upon the dissolution of a partnership, the power of each partner to 
bind the others continues with persons who have had dealings with 
the partnership until they have received actual notice of dissolution. 
While that proposition was conceded to be undoubtedly true, the 
dissenting justice said it did not apply to the present case because the 
question was not whether the signature ‘‘Dainty and Grindell,” made 
by Grindell without authority, binds Dainty, but whether it binds the 
commission firm. He said the latter agreed to pay drafts actually 
drawn by Dainty and Grindell—not drafts which the banker might 
have good reason to believe were drawn by Dainty and Grindell but 
were not in fact so drawn—and that even if the commission firm had 
notice of the dissolution of the firm of Dainty and Grindell they were 
under no obligation to notify the banker of the fact. 

The fact that the appellate court of Illinois and that a dissenting 
justice of the Supreme Court hold to the proposition that the guar- 
antor of firm drafts or one promising to honor them, is not bound to 
the one guaranteed for drafts drawn in the name of the firm after dis- 
solution, but before the purchaser receives notice, shows that the 
question is a close one and it may be that in other states this view 
will be taken, although in Illinois it is settled to the contrary by the 
majority decision of the ‘Supreme Court. It is a matter of some im- 
portance to bankers who are constantly purchasing drafts drawn by 
firms upon guaranties or promises to honor such drafts. While the pro- 
position is settled that until notice of dissolution the creditor may 
safely take authorized firm paper and hold all the partners, though 
drawn after dissolution, it is not so certain whether the same propo- 
sition will apply to a guarantor. It is questionable whether a bank, 
relying upon a promise to pay by a drawee, or upon a guaranty bya 
third person, of firm drafts does not take the risk that the firm upon 
whose paper it advances value may have been dissolved and that the 
courts will hold that a draft drawn in the name of a dissolved firm and 
purchased, does not come within the terms of the promise or guaranty. 

To obviate this risk it might be well, in transactions of this char. 
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acter, where the drafts of firms are guaranteed or promised to be 
paid, for bankers to insist that a special provision shall be inserted to 
the effect that in the guaranty or written promise it shall apply equally 
to drafts which may be drawn by any partner after dissolution of the 
firm, until the bank receives notice of such dissolution. 


SAVINGS DEPOSIT OF INSANE DEPOSITOR. 


The New York Court of Appeals in the case of Sporza against the 
German Savings Bank, decided April 7, 1908, has passed upon and 
upheld the constitutionality of the New York Statute (Section 2323a, 
Code Civil Procedure) which provides for the appointment of com- 
mittees of the person or property of the insane. 

In this case one Ida Jetter had opened an account in the German 
Savings Bank in 1897. In 1902 she was married to one Frank Sperza 
and subsequently was committed to the Manhattan State Hosital as 
provided by the State Insanity Law. In 1906 upon petition of the 
Superintendent of the Hospital, the Supreme Court appointed Frank 
Sporza a committee of her estate. Sporza demanded payment of the 
deposit to the credit of Ida Jetter and the savings bank refused on 
the ground that the statutory provision above quoted, under which 
Sporza was appointed a committee was in violation of both the state 
and federal constitution. It was contended that the provision in ques. 
tion violated the state constitutional guaranty of right of trial by jury 
and also the provision of the federal constitution that no state shall 
deprive any person of his life, liberty or property without due process 
of law. 

The court in a most exhaustive opinion, in which the history of 
the law governing incompetents is fully reviewed, upholds the con- 
stitutionality of the statute under which the committee was appointed. 


—— 
BANKS OF JAPAN. 


The Bank of Japan is principally a bank of issue and a bankers’ 
bank, the circulation outstanding June 30, 1907 being 332,855,906 
yen (a yen equaling 49.8 cents) and amount due from other banks 
512,751,543. The aggregate resources of the bank are 868,067,285. 
Circulating notes are also issued by the Yokohama Specie Bank, to 
the amount of 14,517,391, and by the Bank of Taiwan, to the amount 
of 9,989,390. Consolidating returns from the banks of issue with 
other classes of banks in the Empire, the aggregate capital employed 
is approximately 434,000,000; deposits, including accounts current, 
1,876,000,000; circulating notes,357,000,000; cash in bank 294,000,000, 
and aggregate resources, 3,151,000,000. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


ACCEPTANCE OF CHECK. 


Non-return by drawee within twenty-four hours is an acceptance. 


Wisner v. First National Bank of Gallitzin, Supreme Court of Pennsylvania, January 6, 1908; rehearing 
denied February 25, 1908. 


Under section 137 of the Negotiable Instruments Law of Pennsylvania, the fail- 
ure or neglect of a drawee to whom a bill is delivered for acceptance to return the 
bill, accepted or non-accepted, to the holder within twenty-four hours after delivery, 
makes the drawee an acceptor of the bill. 

This rule applies to checks, and where a check is delivered to the drawee bank 
by a collecting bank and the drawee fails to return the check to the collecting bank 
within twenty-four hours after such delivery, the drawee must be deemed to have 
accepted the check and is liable to the holder for its amount. 


Appeal from Court of Common Pleas, Cambria County. 


Action by A. L. Wisner, trading as A. L. Wisner & Co., against 
the First National Bank of Gallitzin, Pa. From a judgment for de- 
fendant, plaintiff appeals. Reversed, and judgment for plaintiff 
directed. 


Mestrezat, J. Samuel R. Bullock drew six checks on the defend- 
ant bank in favor of Charles W. Gallaer, Jr., who deposited them in 
the plaintiff bank in New York City, which credited them to his 
account in that bank. The first check is dated December 27, 1904, 
and the last January 3, 1905. The plaintiff sent these checks for col- 
lection to the defendant bank, two of them through the First National 
Bank of Altoona, Pa., and the remaining four through the Farmers’ 
Deposit National Bank of Pittsburgh. On the day they were received 
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the defendant bank handed the several checks to a notary public 
usually employed by it for the purpose of protest, and he held the 
checks without protesting them or giving notice of dishonor. On 
January 9, 1905, some days after the checks had been delivered to the 
notary, the cashier of the Altoona bank went to Gallitzin, obtained 
the checks from the notary, took them to the Gallitzin bank, whose 
cashier gave the cashier of the Altoona bank a letter toa notary public 
in Altoona inclosing five of the Bullock checks with the request that 
they be protested for want of sufficient funds in the Gallitzin bank 
to pay them. One of the two checks sent by the Altoona bank to the 
defendant bank was returned to the former bank on the same day. 
It was conceded by the plaintiff on the trial below that there could 
be no recovery for this check. The other check sent by the Altoona 
bank and the four checks sent by the Pittsburgh bank to the defend- 
ant bank were not returned by the defendant tothe collecting banks 
for more than two days after their delivery to the latter bank. With 
the one exception, the Bullock checks were not returned to the de- 
fendant bank by the notary public to whom they were delivered for 
protest within 24 hours after their receipt from the transmitting 
bank. The checks therefore, with the one exception, were not re- 
turned to the collecting banks within 24 hours after their delivery to 
the drawee bank, the defendant in this action. This is an action of 
assumpsit brought by the plaintiff, the holder of the checks, to re- 
cover the amount of the checks on the ground that the drawee bank, 
the defendant, had accepted the checks by its refusal and failure to 
return them within 24 hours after their receipt, as required by sec- 
tion 137 of the act of assembly of May 16, 1901 (P. L. 213; 3 Purd. 
Dig. [13th Ed.] p. 3250,) known as the ‘‘Negotiable Instruments 
Law.” The defendant claims that it is relieved from liability on the 
checks because it had refused to accept them, and had on the 
day of their receipt delivered them to a notary public for pro- 
test and dishonor. The learned trial judge was of the opinion, 
and so instructed the jury, that the defendant had not by its conduct 
‘relieved itself from the presumption that it had accepted these 
checks by any evidence which it had produced in the case,”’ and that 
the verdict should be for the plaintiff for the amount of the five 
checks. Subsequently the court, on motion of defendant’s counsel, 
entered judgment for the defendant non obstante veredicto on the 
entire record. The learned court in its opinion entering judgment 
for the defendant held that under the negotiable instruments law it 
was necessary for the holder, in order to recover against the drawee 
bank, to prove a conversion of the checks, and that the mere reten- 
tion of them for more than 24 hours, without a demand for their re- 
turn, is not a refusal within the meaning of the statute. The plain- 
tiff has taken this appeal. 

Unaffected or uncontrolled by statute, an acceptance of a bill of 
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exchange or check may be implied from the conduct of the drawee. 
Such acts or conduct on his part which indicate clearly an intention 
to honor the bill and from which the drawer may infer such intention 
is regarded as an acceptance, and will impcse liability on the drawee. 
In First National Bank of Northumberland v. McMichael, 106 Pa. 460, 
the essential facts of which are strikingly similar to those of the case 
in hand, this court held that, where a check had been sent by the col- 
lecting bank tothe drawee bank in another city and the latter did not 
pay or accept it on presentation, the bank was bound to refuse within 
the proper time, and, failing todo so, was deemed to have accepted the 
check and was liable to the payee. But the rule, however well estab- 
lished, gives rise to great uncertainty as to what conduct or acts ofa 
drawee are the equivalent of an acceptance of negotiable paper. Un- 
reasonable detention, as well as the destruction, of the bill, retaining 
sufficient funds to meet an outstanding check by the drawee in set- 
tling the drawer’s account, and other circumstances, are regarded 
as an implied acceptance. But what are a prolonged or unreasonable 
detention of the bill and the other circumstances which should be 
considered or held to be an acceptance by implication are necessarily 
questions of fact for a jury (Northumberland Bank v. McMichael, 
supra); and hence the liability of the drawee on an alleged acceptance 
is not determined by any fixed rule or standard, but whether a jury 
thinks that the drawee’s conduct amounts to an implied acceptance. 
This necessarily leaves the question of acceptance of the bill in the 
domain of uncertainty, and affects very seriously its value. It is true 
there is an implied obligation on the drawee to act promptly in ac- 
cepting or refusing a bill of exchange, but the law merchant gives no 
definite or fixed method by which to determine whether he has per- 
formed the imposed duty. 

Within the last few years the Legislatures of several of the states 
have codified the law on the subject of negotiable instruments. Some 
of the provisions of the several statutes are simply declaratory of the 
existing law, while others have altered or changed the law as hereto- 
fore declared. The purpose of the legislation is to produce uniformity 
on the subject among the several states, and to make certain and defi- 
nite by statute the rules of the law governing negotiable paper. The 
acts in the different states are very similar, many of their provisions 
being identical in language, and the manifest purpose of all is, as far 
as possible, to prescribe definite and fixed rules regulating the entire 
subject. In closing the opinion of the Supreme Court of Appeals of 
Virginia in Baltimore & Ohio Railroad Company v. First National 
Bank of Alexandria, 102 Va. 753, a case involving the construction of 
certain provisions of the Negotiable Instruments Law of that state, 
Keith, P., very aptly said (page 757): ‘‘ This opinion might be 
greatly prolonged by citation of conflicting cases, and a discussion of 
the discordant views entertained by courts and text-writers of the 
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greatest ability upon these questions; but the object, as we under- 
stand it, of the codification of the law with respect to negotiable in- 
struments, was to relieve the courts of this duty, and to render cer- 
tain and unambiguous that which had theretofore been doubtful and 
obscure, so that the business of the commercial world, largely trans- 
acted through the agency of negotiable paper, might be conducted in 
obedience to a written law emanating from a source whose authority 
admits of no question.” In view of the rulings in some of the decis- 
ions interpreting the Negotiable Instruments Law, however, it may 
not be inappropriate to note the suggestion in the address of the 
learned president of the fourteenth annual conference of commis- 
sioners of uniform state law. He said: ‘‘ However clear the statute 
[Negotiable Instruments Law], there is an unfortunate tendency of 
the courts to fall back to the old law.”” The Negotiable Instruments 
Law of this state was approved May 16, 1901, and went into effect on 
the first Monday of September of that year. The part of the act re- 
quiring interpretation in this case, and on which the plaintiff relies 
to recover, is section 137, P. L. 213 (3 Purd. Dig. [13th Ed.] p. 3307), 
and is as follows: ‘‘ Where a drawee to whom a bill is delivered for 
acceptance destroys the same, or refuses within twenty-four hours 
after such delivery, or within such other period as the holder may 
allow, to return the bill accepted or nonaccepted to the holder, he will 
be deemed to have accepted the same.”’ The plaintiff claims that the 
failure or neglect of the defendant bank to return the five checks in 
suit to the holder or the collecting bank within twenty-four hours 
after their delivery was a refusal to return the checks within the 
meaning of this section of the act, and that, therefore, the defendant 
must ‘‘ be deemed to have accepted the same.” The defendant con- 
tends that the section of the law just quoted does not apply to a check 
presented to a drawee for payment; that, if it does, the ‘‘ refusal” in 
the act means a tortious or wrongful refusal to return, amounting to 
a conversion of the check; that there was no refusal by the defendant 
bank to return the checks, either express or implied ; and that the de- 
fendant bank did not hold the checks, but ‘‘ promptly refused payment 
and passed each of them on tothe notary public, the next person to re- 
ceive a dishonored bill under the custom of banks.” 

The contention of the defendant that section 137 of the act does 
not apply to a check presented to the drawee bank for payment is an- 
swered adversely to its position by the act itself. Section 185, P. L. 
219 (3 Purd. Dig. [13th Ed.] p. 3314), provides as follows: ‘‘ A check 
is a bill of exchange drawn on a bank payable on demand. Except 
as herein otherwise provided, the provisions of this act applicable to 
a bill of exchange payable on demand apply to a check.” No provis- 
ion of the act has been pointed out, and we know of none, making 
section 137 inapplicable to bank checks presented for payment. On 
the contrary, there is every reason why the section should apply, and 
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the drawee should give prompt notice of acceptance or refusal. The 
reasons for such notice are pointed out in First National Bank of 
Northumberland v. McMichael, supra. The holder of a check is in- 
terested in knowing at the earliest time whether the drawer has suffi- 
cient funds in the bank for payment of the check, and especially 
should he be advised as promptly as possible if the drawer has no 
funds and the check is to be dishonored. Delay in furnishing this 
information may result in the loss of the amount of the check to the 
holder. We think it apparent that it is quite as important to have a 
check, payable on demand, returned promptly to the holder as to re- 
quire the prompt return of an ordinary bill of exchange. As the act 
of 1901 abolishes implied acceptances of bills and checks and thereby 
changes the law as declared by this court, there is no protection for 
the holder against unreasonable detention of a check by the drawee 
bank if this section does not apply. We cannot assume that the 
Legislature intended such results in the passage of the act. If the 
section applies to the checks presented to the drawee bank in the case 
in hand, and this question will be considered and determined later, 
the act of the bank in delivering the checks to a notary public for pro- 
test was not a compliance with the section, and did not relieve the 
drawee from liability. While protesting a bill of exchange or check 
is permissible, it is not mandatory under the Negotiable Instruments 
Law, as section 118 specifically provides that ‘‘ protest is not required 
except in the case of foreign bills of exchange,” and section 152 de- 
clares that, ‘‘ where a bill does not appear on its face to be a foreign 
bill, protest thereof in case of dishonor is unnecessary.” In view of 
the fact that the act declares a check to be a bill of exchange drawn 
on a bank payable on demand, and that the provisions of the act apply 
to checks, protesting the checks for nonacceptance by the drawee 
bank in this case was wholly unnecessary, and could in no way affect 
its liability on the checks under section 137 of the act. 

We come now to the principal and controlling question in the 
case, and that is whether the failure to return the checks to the 
holder or the collecting bank within 24 hours after their delivery to 
the defendant was a refusal to return the checks within the meaning 
of section 137 of the act; or does the act contemplate a tortious re- 
fusal to return, amounting to a conversion of the checks, as claimed 
by the defendant and as held by the court below? The drawee to 
whom a bill is delivered for acceptance is deemed or taken to have 
accepted it under this section of the act (a) where he destroys it; (b) 
where he refuses within 24 hours after delivery to return the bill ac- 
cepted or nonaccepted to the holder; and (c) where he refuses within 
such other period as the holder may allow to return the bill accepted 
or nonaccepted to the holder. When either of these conditions exists, 
the drawee becomes an acceptor of the bill, and assumes liability as 
such. An implied or a verbal acceptance of a bill is abolished by the 
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act and there are now only two modes of accepting a bill: (1) By 
writing, signed by the drawee, as provided in section 132; and (2) 
by a nonreturn of the bill, which is declared by the section under 
consideration to be the equivalent of an acceptance. The manifest 
purpose in requiring the prompt return of the bill is in the interest of 
and for the protection of the holder. It is immaterial to the drawer 
when the bill is returned, as he is protected by notice of dishonor; 
and hence this section of the act requiring prompt action in return- 
ing the bill was obviously enacted for the benefit of the holder of the 
bill. The act declares in section 136 that 24 hours is sufficient time 
for the drawee to decide whether or not he will accept the bill, and 
the section under consideration, having allowed this time, it requires 
him to return the bill accepted or nonaccepted. If a demand and re- 
fusal are conditions precedent to an acceptance under this section, 
then the holder must not only present the bill for acceptance, but he 
must make a demand for its acceptance, and await a specific refusal 
before the drawee is deemed an acceptor. This would certainly not 
be to the convenience or the interest of the holder, but in direct op- 
position to both. It would afford the holder less protection, and 
would in effect prevent the return of the bill within 24 hours; or it 
would require the holder in transmitting the bill with instructions to 
present it for acceptance to send at the same time a demand for its 
acceptance. It is obvious that such demand accompanying a presenta- 
tion of a bill for acceptance is wholly unnecessary, and certainly was 
not in contemplation of the Legislature in enacting the section. The 
presentation of a bill for acceptance is a demand for its acceptance, 
which, if the bill is retained by the drawee, implies a demand for its 
return if acceptance is declined, in contemplation of the negotiable 
instruments law. The purpose of presenting a bill of exchange 
to the drawee is to require him to accept and assume liability for its 
payment, or to refuse its acceptance, and thereby avoid liability. 
When the bill is presented, action by the drawee is therefore de- 
manded of him, and he cannot remain silent and inactive without in- 
curring the statutory penalty prescribed for such conduct. If he is 
permitted to retain the bill, he must return it accepted or not ac- 
cepted at the expiration of 24 hours. If he accepts, he is required todo 
so in writing, and must return the bill. Ifhe refuses, he must return 
the bill not accepted. If he fails to do either—return it accepted or 
not accepted—he is ‘‘deemed to have accepted the bill” under this 
section of the act, and is liable thereon tothe holder. It isapparent, 
we think, that in the enactment of this section of the statute the 
Legislature regarded the presentation for acceptance as a demand for 
an acceptance, which, when the bill is retained by the drawee, im- 
plies a demand for its return within the time specified, and that, 
therefore, the neglect or failure to return is a refusal to return the 
bill. As said by this court in First National Bank of Northumber- 
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land v. McMichael, supra, if a bank does not pay or accept acheck, 
it is bound to refuse it. And this is more clearly disclosed as the 
true interpretation of the word ‘‘refuses” in this connection, when 
we consider that the consequences to the holder of the nonreturn of 
the bill is the same whether it follows a demand, additional to the 
presentation for acceptance and a refusal, or simply a neglect or fail- 
ure to return after the demand implied by its presentation for accept- 
ance. If the section has in view the protection of the holder as it 
manifestly has, then it was evidently the intention of the Legislature 
that the nonreturn of the bill within the specified time, regardless of 
the cause, will make the drawee an acceptor. 

The law merchant discourages laches in parties to negotiable 
paper, and demands prompt action in the performance of the duties 
imposed upon them. It was not the intention of the Legislature in 
the enactment of the Negotiable Instruments Law to abolish this rule, 
and to encourage delay or inaction in the holder or drawee of such 
paper. The intention of the section in question was to expedite 
action by the drawee in accepting or refusing a bill presented and re- 
tained by him, and to fix a definite time, which had previously been 
uncertain, in which he should act on the bill. He is granted 24 hours 
after delivery, and not after a demand for a return of the bill, in 
which he must accept or decline to honor it. The time for returning 
the bill to the holder does not begin to run from the demand for its 
return, but from the date of its delivery. The drawee must, there- 
fore, act within 24 hours from the date of the delivery of the bill, 
whether his action be an acceptance ora refusal. The section gives 
no other alternative, and makes no other provision either for failure 
or neglect. Hence, action being required of the drawee, and one of 
the two alternatives being open to him, if he does not accept and re- 
turn the bill, it will be deemed accepted if the bill by his default re- 
mains in his hands beyond the time limit. He refuses to return the 
bill incontemplation of the act when for any cause within the drawee’s 
control it is not sent to the holder in the specified time. There can 
be no reason, and we will not assume that the Legislature intended 
to do an unreasonable thing, why the law should make a distinction 
between the nonreturn of the bill by the refusal to return after a spe- 
cific demand and the failure or neglect to return after a demand im- 
plied by presenting the bill for acceptance. If such should be the 
proper interpretation of the section and a formal demand be neces- 
sary, then there is no provision in any part of the entire act imposing 
a penalty for the default or neglect of the drawee to return the bill, 
although the consequences of such act on the part of the drawee are as 
prejudicial to the holder as if a refusal to return the bill had followed 
a prior specificdemand. There is, however, no such casus omissus in 
the act; but the enforcement of the return of the bill, accepted or 
nonaccepted, within the time designated, being the primal object of 
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the section, the cause of its detention is wholly immaterial, and can- 
not affect the drawee’s liability as an acceptor. The construction we 
place on section 137 is necessary to protect the holder of checks and 
other negotiable paper, it furnishes a complete statutory remedy for 
any default of the drawee in acting on the paper when retained by 
him, and does no violence to the language employed in the section. 
It carries out the obvious intent of the legislative mind in the enact- 
ment of the section, and establishes a fixed and certain rule to govern 
the drawee and the holder in the former’s action on negotiable paper 
presented to and retained by him. 

Our interpretation of the statute coincides with the legislative con- 
struction placed upon a similar statute in the state of Wisconsin. In 
enacting a negotiable instruments law the Legislature of that state 
added to a section of it similar to section 137 of our acta proviso 
‘*that the mere retention of the drawee will not amount to an accept- 
ance.” The logical inference is that the mere retention of the 
bill would be an acceptance within the meaning of the language of 
our statute which contains no such proviso. It is not accurate to say, 
as suggested by the appellee, that under the negotiable instruments 
law a bill can only be accepted by writing signed by the drawee. It 
is true that verbal and implied acceptances have been abolished by 
section 132, which provides that the acceptance must be in writing 
and signed by the drawee. But section 137, involved in this case, de- 
clares that the action of the drawee in destroying a bill or in not re- 
turning it, as required by the section, shall be deemed an acceptance 
of it. A constructive acceptance of a bill under this section is as 
effective to charge the drawee as an acceptance in writing under 
section 132. Nor do the two sections in any way conflict. The 
former section requires affirmative action on the part of the drawee 
by assuming liability by a writing. The latter section declares his 
liability if he destroys the bill, or if by inaction he retain the bill 
beyond the specified time. An acceptance under either section 
obligates the drawee to pay the bill. 

In the state of New York a negotiable instruments law has been 
enacted, and a section similar to section 137 of our act is included in 
the statute. The Supreme Court of that state in State Bank v. Weiss, 
46 Misc. Rep. 93, has construed this section of the statute in confo1m- 
ity with the meaning we have given our own act. The case was de- 
cided in 1904, and it does not appear to have been carried to the Court 
of Appeals of the state. It was an action on a check drawn ona 
branch bank of the plaintiff, and was paid by plaintiff by the allow- 
ance of acredit at the clearing house. It was afterwards discovered 
that the drawer had had no funds in the bank, and this suit was 
brought to recover from the indorsers six days later. It was held 
there could be no recovery, that a check was a bill of exchange, pay- 
able on demand, and that under the negotiable instruments law a 
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drawee will be deemed to have accepted a bill when he does not re- 
turn it within 24 hours after its delivery for acceptance. 

Matteson v. Moulton, 79 N. Y. 627, relied upon by the court be- 
low and the appellee here, was decided by the Court of Appeals in 
1880, and the syllabus of the case states that the court held that ‘‘re- 
fusal” in the New York statute is ‘‘an affimative act, or is made up 
of conduct tantamount to one, [and] it is also a willful or wrongful 
act.” But the facts of the case did not require the court to deter- 
mine whether the failure or neglect to return the bill within 24 hours 
was a refusal to return it within the meaning of the act. The bill 
was sent to the office of the defendant, who retained it for three or 
four months with the consent of the plainfiff, and under a promise to 
pay, relied on by the plaintiff. It will therefore be observed that the 
facts of the case did not require the court to determine whether the 
mere retention of a bill of exchange for 24 hours after its delivery to 
the drawee would constitute an acceptance. Again, if the case is 
still authority in that state foran interpretation of the act, it is singu- 
lar that it is not cited or referred to in the very recent case of State 
Bank v. Weiss, supra, in which the court gave an interpretation of 
the same section of the negotiable instruments law of that state dia- 
metrically opposite to the construction of the act announced in the 
Matteson Case. In construing similar acts the Supreme Courts of 
Arkansas and Missouri seem to have held that a nonreturn of the bill 
was not a refusal in the absence of a demand or proof that the drawee 
had refused to return the bill. The learned counsel for the appellee 
also cites in support of this construction of the act Westberg v. Chi- 
cago Lumber & Coal Co.,117 Wis. 589. But this case is not authority 
for the proposition. The learned justice who delivered the able, if 
not convincing, opinion in the case, discussed the question and ar- 
rived at that conclusion, but the instrument sued on was a nonnego- 
tiable bill of exchange; and hence the question was not involved in 
the case. This is conceded by the learned judge in closing his opin- 
ion, reversing and remanding the case for new trial, wherein he said 
(page 595): ‘‘It seems clear from the title that the codifying law of 
1899 is intended to regulate only negotiable instruments. It there- 
fore does not affect or control rights of the parties upon this paper.” 

We areof the opinion that, under section 137 of the negotiable in- 
struments law of this state, the failure or neglect of a drawee to 
whom a bill is delivered for acceptance to return the bill, accepted 
or non-accepted, to the holder within 24 hours after delivery, makes 
the drawee an acceptor of the bill. It therefore follows in the case 
in hand that, the defendant bank having failed to return the five 
checks to the collecting bank within 24 hours after their delivery to 
the drawee, the latter must be deemed to have accepted the checks, 
and is therefore liable to the plaintiff for the amount of them. 

The judgment non obstante veredicto in favor of the defendant is 
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reversed, and judgment is now directed to be entered by the court 
below on the verdict in favor of the plaintiff and against the defendant. 


PROMISE TO HONOR DRAFT. 


Letter promising to honor drafts of firm of A and B for horses—Binds promisor to 
purchaser of draft drawn by one partner after firm dissolved, promisor knowing 
and not notifying purchaser of dissolution. 


Huston v. Newgass, Supreme Court of Illinois, April 23, 1908; rehearing denied June 3, 1908. 


The firm of D and G were engaged in purchasing horses in Illinois and shipping 
to N in Chicago. In order that drafts drawn by the firm upon N might be cashed by 
H, a banker in Blandinsville, N wrote H: 


“We will honor drafts drawn by D F G drawn on us for 
horses, until further notice.” 


Afterwards D & G dissolved, and H cashed a draft drawn by G in the name of 
the firm, which N refused to honor. H was unaware of the dissolution, but N knew 
of it and did not notify H. In an action by H against N, 

Held (reversing the lower court) that H may recover. H was justified in cash- 
ing the drafts drawn in the firm name, and N was liable for their payment until] he 
notified H to the contrary, or H had received notice of the dissolution of the firm. 
N’s failure to so notify H was inexcusable neglect. The dissolution without notice 
to H would no more relieve N from liability than it would have relieved the with- 
drawing partner, D, had an action been brought on the draft against the partnership. 

DUNN, J., dissents. 


Appeal from Appellate Court, First District; on Appeal from Su- 
perior Court, Cook County; M. Kavanagh, Judge. 


Action by John Huston and others against Louis M. Newgass and 
others. From a judgment of the Appeilate Court affirming a judg- 
ment for defendants, plaintiffs appeal. Reversed and remanded. 


This is an appeal from a judgment of the Appellate Court affirm- 
ing a judgment of the Superior Court of Cook County. The action 
was assumpsit, brought by appellants against appellees, to recover an 
amount claimed to be due on a draft drawn by Grindell & Dainty on 
appellees, upon which draft the cash was advanced to the drawers by 
appellants. We adopt, in part, the statement of the Appellate Court 
as to the facts: ‘‘ Plaintiffs were in 1904 bankers at Blandinsville, Ill., 
and defendants then were engaged in selling horses on commission at 
the Union Stock Yards, Chicago. In March of that year Isaac Grin- 
dell went to Blandinsville and engaged in the business of buying horses 
in that vicinity, and shipping them to the Union Stock Yards to be 
sold. He opened an account in his own name with plaintiffs. April 
1st he applied to plaintiffs to discount his draft for $2 500 on defend- 
ant. In answer to a telegram from plaintiffs, defendants telegraphed 
them as follows: 
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‘* We will pay draft Isaac Grindell $2,500 for horses 
shipped to us.” 

Grindell drew a draft for that sum April 5, 1904, to the order of 
plaintiffs, which was discounted by them and paid by defendants. 
About this time John Dainty became a partner of Grindell. Grindell 
soon after April 5th informed plaintiffs that Dainty had gone into busi- 
ness with him, and plaintiffs wrote in Grindell’s passbook, over his 
name, the words ‘‘Grindell & Dainty.” A few days before April 15 
plaintiffs wrote defendants that they wished a letter stating absolutely 
that they would honor all drafts drawn by Grindell & Dainty, and in 
answer, under date of April 15, defendants wrote plaintiffs as follows: 


‘* We will honor drafts drawn by Dainty & Grindell, 
drawn on us for horses, until further notice.” 


Grindell, for his firm, bought several car loads of horses in April, 
May and June in the vicinity of Blandinsville, and shipped them to 
defendants to be sold. Before paying for each lot of horses so bought, 
he drew, in the name of the firm, a draft on defendants to plaintiffs’ 
order, which the plaintiffs discounted, placed the proceeds to the credit 
of said firm, and paid the same out on checks drawn by Grindell in 
his own name. The course of business between Grindell & Dainty 
and the defendants was for Grindell to go into the country, buy horses, 
pay a small amount down on each horse, fix a date for the delivery of 
the horses at Blandinsville, and payment of the remainder of the 
purchase price. Before going out he would sign a draft in the name 
of his firm on defendants, payable to the order of plaintiffs, with the 
date and amount left blank. When he had bought a car load of horses 
he would direct plaintiffs to fill out a draft for a certain amount, and 
they would then fill out the draft and send it forward for collection. 
All the drafts so drawn previous to July were paid by the defendants.” 

Prior to July 1, 1904, nine shipments were made by Dainty & 
Grindell, for which drafts were drawn on appellees. The cash on all 
these drafts was advanced Grindell & Dainty by appellants, who for- 
warded the drafts for collection to their correspondent in Chicago, and 
they were paid by appellees. The shipment out of which this contro- 
versy arises was made about July 20, 1904, and on July 21st a draft 
on appellees for $3,300 was drawn, That amount of money was placed 
to the credit of Grindell & Dainty by appellants, to be checked against 
for the payment of the horses, and the draft was forwarded in the usual 
course of business for payment by appellees. By a mistake the draft 
was made for $1,000 more than it should have been. One of appel- 
lants testified that Grindell telephoned the amount the draft was to 
be drawn for, and on account of his not speaking plainly or some con- 
fusion on the wires they understood him to say $3,300. The correct 
amount was $2,300. The draft was not presented to appellees until 
the day after the horses had arrived, and after they had been sold. 
They refused payment, and the draft went to protest. Upon learning 
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the draft had been made $1,000 too large, and that amount of money 
remaining in the bank to the credit of Grindell & Dainty, appellants 
charged their account with that amount and credited it upon the draft, 
and brought this suit to recover the balance. The cause was tried 
before the court without a jury, and resulted in a judgment for appel- 
lees, which judgment has been affirmed by the Appellate Court, and 
a further appeal prosecuted to this court. 


Farmer, J. (after stating the facts as above). The defense inter- 
posed by appellees was that they would accept and pay drafts drawn on 
them by Grindell & Dainty for horses shipped, but that the draft sued 
on was not drawn by Grindell & Dainty, as said firm had been dissolved 
before said draft was drawn. The buying and shipping was attended 
to chiefly by Grindell. Dainty resided in Chicago and officed with 
appellees. He testified that about the latter part of June he wrote 
Grindell not to buy any more horses on his or on his and Grindell’s 
account, and that thereafter he had nothing further to do with Grin- 
dell in buying and shipping horses. He kept no copy of the letter 
and received no acknowledgment of its receipt from Grindell. He did 
not say whether he informed appellees of the dissolution of the part- 
nership or not. One of the appellees, Max J. Newgass, testified that 
at the time the horses arrived in Chicago he knew the firm of Grindell 
& Dainty had been dissolved, but does not state from whom or when 
he received the information. No notice was given appellants of the 
dissolution by either Dainty or appellees, and it is not claimed that 
they had any knowledge of such dissolution. According to the evi- 
dence it must have been after June 27th that Dainty wrote the letter 
dissolving the partnership, if it was dissolved. Grindell continued the 
business in the same manner and under the same firm name as he had 
previously been doing, and appellants were in utter ignorance of any 
change in the firm. 

Appellees claimed they knew, at the time the last shipment of 
horses was made, the firm of Grindell & Dainty had been dissolved. 
How long they had known it before that time was not stated. They 
offered in evidence a letter from Grindell dated July zoth and address- 
ed to ‘‘Mr. Newgass.”” The letter stated the writer had shipped four- 
teen head of horses, and requested that when sold the profits be sent 
to him, ‘‘as Dainty told me he didn’t want any more to do with ship- 
ping horses.”” The letter, according to the testimony, was received 
by appellees about two hours after the horses had arrived, so that if 
they knew of the dissolution at the time the horses arrived they did 
not get their information from this letter, and it is not probable they 
received such information from Grindell at any previous time, for he 
was doing business in the firm name the same as if there had never 
been a dissolution. The only persons testifying who did know of the 
dissolution were Dainty and appellees. 
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Appellants asked the court to hold as propositions of law that each 
partner in acommercial partnership has power to bind the other part- 
ner in dealing with third persons within the scope of the partnership 
until notice given of the dissolution of the partnership, and that a 
notice of dissolution given by one partnerto the other has no effect 
upon the rights of third persons dealing with the partnership without 
notice of the dissolution; also, that notice of dissolution given by 
Dainty to Grindell was inoperative as to all persons with whom the firm 
of Grindell & Dainty had been doing business prior to the dissolution, 
unless those persons had knowledge of the dissolution. These 
propositions were refused, and in this we think the court erred. 
Here the firm of Grindell & Dainty was a trading partnership, and 
either of the partners had the right to sign the firm name to obliga- 
tions or negotiable paper within the legitimate scope of the partner- 
ship business. It would hardly be denied that if Grindell had signed 
the firm name to a promissory note payable to appellants at the time 
he signed it to the draft the firm would have been liable in an action 
to recover on the note. Under the circumstances disclcsed by the 
evidence in this case, appellants were warranted in dealing with 
Grindell as a member and representative of the firm. Appellees 
had some acquaintance with Grindell but were unwilling to extend 
their credit to him alone. They were well acquainted with Dainty 
and sustained close relations with him, and their agreement to ac- 
cept and pay drafts drawn by Grindell & Dainty was on account of 
their knowledge of and faith in Dainty. This, together with the 
profits they expected to derive from commissions on the sales of 
horses shipped them by Grindell & Dainty, induced them to agree 
with the appellants to pay their drafts. But for this agreement of 
appellees, appellants would not have furnished the money to Grindell 
& Dainty to pay for the horses. Appellees’ agreement was to honor 
the drafts drawn on them by Grindell & Dainty for horses until fur- 
ther notice. It would seem consonant with both -reason and justice 
that so long as appellants were justified in advancing the money to 
pay for horses on drafts drawn in the name of the partnership, ap- 
pellees would be liable for the payment of the drafts until they had 
given notice to the contrary or appellants had received notice of the 
dissolution of the firm. It was certainly their duty, when they re- 
ceived knowledge of the dissolution of the firm of Grindell & Dainty, 
to have protected themselves as well as appellants by notifying ap- 
pellants of the fact and that they withdrew their agreement to honor 
further drafts if any such weredrawn. Appellees’ failure to so notify 
appellants was inexcusable negligence under the facts in this case. 
The quiet withdrawal of Dainty from the firm without notice to ap- 
pellants would, we think, no more relieve appellees from liability than 
it would have relieved Dainty if the action had been brought against 
the partnership, and as we have before stated, under the facts proven 
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a recovery might have been had against the firm of Grindell & Dainty. 

The acceptor of a bill of exchange becomes primarily liable for 
its payment, and is to be considered the principal debtor; and thisis 
true even if the acceptance was for the accommodation of the drawer, 
the acceptor having no funds of the drawer in his hands to pay it. 
Cronise v. Kellogg, 20 Ill. 11; Diversy v. Moor, 22 II]. 331. In Hall 
v. First National Bank of Emporia, 133 Ill. 234, Hall Bros. were 
commission men in the Union Stock Yards. In response to a request 
from Greer & Way they telegraphed the First National Bank of Em- 
poria they would honor Greer & Way’s draft for cost of cattle and 
hogsconsigned tothem. It was held Hall Bros.’ agreement to accept the 
draft before it was drawn made their liability the same that it would 
have been had they accepted it upon presentation, and that they took 
the risk of the stock being diverted, either by accident or design, 
while in transit. 

It is insisted that in any event appellees were justified in refusing 
to honor the draft because it was drawn for $1,000 more than was re- 
quired to pay for the horses shipped, and on that account there can 
be no recovery. The suit is brought to recover only the $2,300 and 
one of the counts of the declaration contains averments of the credit 
of $1,000 upon draft asoriginally drawn. It does not appear from evi- 
dence that appellees based their refusal to honor draft on the ground 
that it was drawn for $3,300, instead of $2,300, nor have they at 
any time signified a willingness to pay $2,300. Onthecontrary, they 
have from the first denied any liability whatever, and have based 
their denial on the ground that the partnership between Grindell and 
Dainty had been dissolved before the draft was drawn, and that it 
was the draft of Grindell, and not of Grindell & Dainty. 

We think the propositions of law refused by the trial court stated 
correct principles of law applicable to the decision of this case and 
should have been held by the court, and that the Appellate Court 
erred in affirming the judgment of the trial court. Accordingly the 
judgments of the appellate and superior courts are reversed, and the 
cause remanded to the superior court. 

Reversed and remanded. 

Dunn, J. (dissenting). Since all questions of fact must be regarded 
as settled against appellants by the Appellate Court’s affirmance of 
the judgment of the circuit court, it must be regarded as conclusively 
determined that the partnership of Dainty & Grindell was dissolved 
before the draft in question was drawn, and that Grindell had no au- 
thority to draw itin the firmname. Therefore it was, in fact, not the 
draft of Dainty & Grindell. The appellees had a right to stand upon 
theircontract. If itsterms bound them, they were bound; otherwise, 
they were not bound. The only count in the declaration on which 
a recovery could be claimed was the first, which alleged that Dainty 
& Grindell drew a draft on appellees for $3,300, which appellants 
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cashed and which appellees refused to pay. The contract which is 
claimed to make appellees liable for the payment of the draft is set 
out in the count, and isa letter addressed to appellants, signed by ap- 
pellees, and consisting of a single sentence: ‘‘We will honor drafts 
drawn by Dainty & Grindell, drawn on us for horses until further 
notice.”” By the terms of the letter appellees were bound to pay only 
drafts drawn by Dainty & Grindell, and only such drafts drawn by 
them as weredrawn for horses. Appellants, in discounting the drafts, 
were bound to ascertain, at their peril, that such drafts were within 
the terms of the letter. They were bound to know, not only that the 
drafts were drawn for horses, but that they were drawn by Dainty 
& Grindell. In fact, the draft in controversy was not drawn by 
Dainty & Grindell. The fact that the appellants were deceived into 
thinking it was so drawn, and that both Dainty & Grindell may be 
liable to them for the dishonor of the draft, does not authorize hold- 
ing appellees to a contract into which they have not entered. 

Many authorities are cited by appellants’ counsel to the propo- 
sition that upon the dissolution of a partnership the power of each 
partner to bind the others continues as to persons who have had deal- 
ings with the partnership until they have received actual notice of 
the dissolution. This is undoubtedly true, but is not applicable 
here because the question is not whether the signature, ‘‘ Dainty & 
Grindell,” made by Grindell without any authority, binds Dainty, 
but whether it binds appellees, The latter agreed to pay drafts ac- 
tually drawn by Dainty & Grindell—not drafts which appellants might 
have good reason to believe were drawn by Dainty & Grindell. Even 
if appellees had notice of the dissolution of the firm they were under 
no obligation to notify appellants. Byers & Co. v. Hickman & Co., 
112 Iowa, 451; Burch v. De Rivera, 53 Hun (N. Y.) 367. They had 
stated the terms upon which they would honor drafts, and unless those 
precise terms were complied with by the production of a draft drawn 
by the designated parties, they could not be held liable upon their 
specific agreement. First Nat. Bank of Lacon v. Bensley (C. C.) 2 
Fed. 609. 

Moreover, this action is brought upon a draft for $3,300, which it 
is alleged appellees agreedtoaccept. Thereis no basis fora recovery 
upon a quantum meruit or quantum valebat. The appellees either 
agreed to accept this particular draft or they did not. There is evi- 
dence tending to prove, and it must be presumed that the court found, 
that Grindell brought the horses for $2,300 but that the draft was 
drawn for $3,300. This was probably a mistake; but can it be said 
that appellees’ agreement to honor drafts drawn for horses required 
them to honor this draft for $3,300 not drawn for horses? They stated 
in their letter the precise terms on which they would honor drafts. 
A compliance with those terms was essential, and appellants, in dis- 
counting the draft, took upon themselves the risk of being within 
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those terms. Burke v. Utah Nat. Bank, 47 Neb. 247. Appellees’ 
agreement was to honor drafts. If appellants recover, it must be 
upon adraft. They have declared upon a draft for $3,300. There is 
no evidence tending to prove authority to draw such a draft or obli- 
gation on the part of appellees to honor it. In my opinion, the judg- 
ment should be affirmed. 


PRESENTMENT OF CHECK. 


Drawer and indorser not released by delay unless damage caused—Facts of case 
held to show no negligence in presentment. 


State Bank of Gothenburg v. Carroll et al., Supreme Court of Nebraska, April 23, 1908. 


Mere delay on the part of the holder of a check in presenting it for payment to 
the bank on which it is drawn will not release the drawer and indorser of the check 
from liability, unless such delay caused a loss. 

Evidence examined and set out in the opinion 4e/d to require a verdict for the 
plaintiff. 


Action by the State Bank of Gothenburg against T. L. Carroll and 
the Union Pacific Railroad Company. Judgment for plaintiff, and 
defendants appeal. Affirmed. 

This action is against Thomas L. Carroll and the Union Pacific 
Railroad Company to recover the amount of a check drawn upon the 
People’s State Bank of Gothenburg by Carroll in favor of an agent of 
the Union Pacific Railroad Company, which had been indorsed and 
transferred by the railroad company to the State Bank of Gothenburg. 
The People’s State Bank of Gothenburg closed its doors before the 
check was presented to it for payment. 

Held: The evidence discloses that on the afternoon of the 27th 
day of May, 1901, the Union Pacific Railroad Company received the 
check in controversy in payment of a freight bill. Through its agent 
the check was indorsed and transferred to the plaintiff after banking 
hours on that day, and the agent received Omaha exchange in pay- 
ment of the check. The usual banking hours in Gothenburg were 
from 9 A. M. to 4p. M. The evidence also tends to show that the 
banks sometimes opened a little earlier and kept open a little later, 
at least for the transaction of some lines of business. On the follow- 
ing morning, Carlson, the president of the State Bank, before bank- 
ing hours, learned that the state bank examiner was in Gothenburg, 
and he had some reason to believe that the People’s State Bank might 
be in financial difficulties. Shortly after 8 o’clock Carlson went to his 
own bank, and about 8:30 took the check in question, and went to the 
People’s Bank to present it for payment. That bank was not then 
open. He then went to a barber shop, and later returned to the 
People’s Bank to present the check. He claims that it was about 9 
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o'clock when he returned. The evidence of defendant tends to show 
that it was about 10 o’clock. At this time payment of the check was 
refused, and Carlson was informed that the bank was under the con- 
trol of the state bank examiner. Carlson did not return to his own 
bank from the time he left it at about 8:30 until after he had been 
refused payment of the check. During Carlson’s absence from his 
bank an employee of the People’s Bank, under the direction of the 
state bank examiner, took certain checks held by that bank and 
drawn upon Carlson’s bank to the latter bank, and received 
the money thereon. At the same time he made inquiry as to 
whether the State Bank held any checks drawn against the People’s 
Bank. The employee at the State Bank, not having any knowledge 
of the check in the hands of its president, informed the representa- 
tive of the People’s Bank that it had no checks against it. The evi- 
dence shows that it was the usual custom of the banks to ‘‘clear” 
each day between the hours of 3 and 4in the afternoon. The appel- 
lants contend that, if the president of the plaintiff bank had left this 
check in the State Bank, it would have been paid by the representa- 
tive of the People’s Bank when the checks were presented by him for 
clearing, or that, if the president had notified the other employees of 
the State Bank that he had the check, it would have been paid by the 
People’s Bank out of funds then in its possession. Under this state 
of affairs, the appellants claim that the appellee was negligent, and 
that by reason of its negligence the check was not paid, and therefore 
they should be relieved of any liability. Carro]] at the time had a 
much larger sum on deposit in the People’s Bank than the amount of 
his check. It is conceded that the check has not been paid, and the 
appellants are liable thereon, unless they are relieved by some act of 
negligence on the part of the plaintiff. Letus analyze the evidence, 
and see whether any negligence exists. In the first place, the check 
could not have been presented on the 27th day of May, because it 
was not received until after banking hours. It being the usual cus- 
tom of the banks to clear between 3 and 4 o’clock in the afternoon, 
plaintiff could not anticipate, and had no reason to anticipate that any 
representative of the People’s Bank would attempt to clear with it in 
the early forenoon. Under these circumstances, it could not to our 
minds be considered an act of negligence on the part of plaintiff for 
its president to take the check out of the bank. It does appear that 
he was using due diligence to present the check promptly to the 
People’s Bank, and that he was there knocking at the door before the 
usual time of opening. According to his testimony, he was there at 
the usual time of opening and gained admission, but did not obtain 
payment. But, taking the evidence most unfavorable to the plaintiff, 
he did present the check as early as 10 o’clock, and was refused pay- 
ment. Under these circumstances, we think the evidence would not 
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sustain any charge of negligence. But, beyond this, the rule of law 
is well recognized that, to predicate a right of recovery or defense 
upon the negligence of another, such negligence must be the proxi- 
mate cause of the injury. The evidence in this case does not show 
that, if the check had been in the plaintiff bank when the representa- 
tive of the People’s Bank presented checks against it, it would have 
been paid. We think the inference is to the contrary, because the 
evidence shows that the employee of the People’s Bank went to the 
plaintiff bank pursuant to the directions of the bank examiner, who 
was then in charge of the People’s State Bank. He was collecting 
the assets that belonged to the People’s Bank. He certainly had no 
authority, and no right to pay out the funds of the bank after he 
had taken charge. He would have no right to prefer one creditor 
over another, and we cannot assume that he would have done so. 
Again, the evidence does not show that the People’s Bank was ever 
open for business or ever paid a check or demand upon it after the 
time the check came into the possession of the plaintiff. Under these 
circumstances, even if it should be conceded that the plaintiff was 
negligent, the appellants in this case were not in any wise injured 
thereby. Under this evidence, we think that only one verdict could 
have been properly rendered, and that was in favor of the plaintiff in 
the action. 


BANK TAXATION IN MAINE. 


Inhabitants of East Livermore v. Livermore Falls Trust & Banking Company, Supreme Court of Maine, 
December 19, 1907. 


In an action of debt to recover a tax assessed against the bank for 
the year 1905, judgment for the bank is affirmed. The ruling of the 
court is shown in the foilowing official syllabus: 

1. A statute imposing taxes is not to be interpreted by its own 
language alone, but in connection with other tax statutes prior and 
contemporaneous, and also in the light of contemporaneous and 
subsequent practical understanding of it by taxing officers and the 
public. 

2. Tax statutes are to be construed strictly against the State, and 
especially are they to be so construed as to avoid double taxation un- 
less their language interpreted according to recognized principles of 
statutory interpretation fairly compels a contrary construction. 

3. To tax the shares of a corporation to the shareholders, and to 
tax at the same time the property of the corporation to the corpora- 
tion itself, imposes in effect, if not in theory, a double tax burden on 
the shareholders. 

4. To tax to the individual shareholders the shares of a bank, and 
to tax at the same time to the bank the shares owned by it in other 
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banks, imposes to that extent an extra burden on the shareholders of 
the bank so taxed. 

5. While the tax statutes of the State specifically and explicitly 
subject the real estate of a bank to taxation to the bank, notwith- 
standing its shares are also subjected to taxation, they do not specifi- 
cally and explicitly subject to such taxation shares in other banks 
owned by it, and hence it cannot be held liable to taxation upon such 
shares. 


GARNISHMENT OF DIVIDENDSIN HANDS OF TRUSTEE 
IN BANKRUPTCY. 


Rockland Savings Bank vy. Alden, Supreme Judicial Court of Maine, November 26, 1907. 


In a trustee process, the savings bank sought to hold dividends 
declared by the referee in bankruptcy in favor of the principal de- 
fendant, William G. Alden, in the hands of Joseph E. Moore, trustee 
in bankruptcy. The trustee was held not liable. Following is the 
official syllabus of the court: 

1. In a trustee process, in which the plaintiff sought to hold cer- 
tain dividends declared by the referee in bankruptcy in favor of the 
principal defendant Alden, it appeared from the trustee’s disclosure 
that among the claims against the bankrupt estate allowed by the 
referee were notes in favor of the defendant Alden amounting to 
$7,000, and a preferred claim in his favor for $300. On these claims 
the referee declared dividends aggregating $2,190, for which checks 
were drawn at different times by the trustee, and countersigned by 
the referee, and payable to the defendant Aiden; but by reason 
of the service of the trustee process upon the defendant Moore, 
as trustee in bankruptcy, these checks were not delivered to the 
payee therein named, but were retained in possession of the trustee. 
The funds belonging to the estate against which these checks were 
drawn remained in the Camden National Bank in which they were 
deposited by the trustee. 

Held: (1) That the jurisdiction of the United States court does 
not cease, and that the funds of the estate continued in the custody 
of the law until the trustee in bankruptcy actually pays to the dis- 
tributee the dividends awarded them: (2) that the established rule 
exempting money in the custody of the law from trustee process is 
applicable to the funds of a bankrupt estate in the hands of the as- 
signee in bankruptcy under the circumstances stated. 

z. There is an obvious distinction between the effect upon the 
jurisdiction of the court of bankruptcy of a voluntary assignment of 
a dividend by a distributee to his creditor and an attempt on the part 
of such creditor to reach the dividend by a protest of foreign attach- 
ment in the state court. In the former case the assignee of the divi- 
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dend may upon petition be allowed to intervene and have the validity 
of his assignment and the justice of his claim determined by the 
court of bankruptcy in which the matter is pending. He does not 
thereby usurp the paramount authority of the federal court. Hedoes 
not in any way interfere with its exclusive jurisdiction. By inter- 
vening he voluntarily submits to its authority. On the other hand, 
the creditor of the distributee invokes the trustee process of a state 
court, which, in effect, commands the trustee of a court having ex- 
clusive jurisdiction of the matter not to pay over the dividend, but 
to await the judgment of the state court. Thus it would essentially 
interfere with the exercise of the paramount federal authority, and 
obstruct the orderly administration of the bankrupt estate. 


INDORSEMENT OF FIRM NOTE--BANK’S BOOKS AS 
EVIDENCE. 


In this case a firm made a note to a bank and one of the part- 
ners indorsed it. The bank sued the indorsing partner onthe note 
and recovered. It is held (1) the indorser could be sued alone (2) 
he might have summoned in the firm to defend but not one of the 
other partners (3) and he could not have the bank’s books produced 
as evidence under a subpoena duces tecum. National Exchange 
Bank v. Lubrano, Supreme Court of Rhode Island, March 4, 1908. 


The following are the pertinent portions of the discussion and 
rulings of the court: 

1. The first exception must be overruled. The declaration shows 
that the defendant, Lubrano, was a maker of the note as a partner 
with one D. Di Luglio, under the firm name of ‘* D. Di Luglio Com- 
pany,” as signed on the note. If Lubrano had placed his name upon 
the back of the note before delivery, under the law of this state, as it 
existed prior to the passage of the ‘‘ Negotiable Instruments Act” he 
would simply have become a joint maker of the note. As he wasa 
maker already, his relation to the note would not have been changed, 
and his liability thereunder would neither have increased nor dimin- 
ished. His act would simply have been nugatory. Under the nego- 
tiable instruments act, however, we think he may fairly be held to 
have made himself an indorser under the provisions of section 71, 
viz.: ‘*A person placing his signature upon an instrument other. 
wise than as maker, drawer, or acceptor is deemed to be an indorser, 
unless he clearly indicates by appropriate words his intention to be 
bound in some other capacity.”” In other words, we are of the opin- 
ion that the defendant, by so indorsing said note, added to his liabil- 
ity as maker a several and distinct liability as indorser, thereby mak- 
ing himself individually liable for the payment of the note, after due 
notice of dishonor, and thereby also guaranteeing the signature on 
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the face of the note, and that the plaintiff had a right, if it saw fit, to 
sue him as such indorser, as it has done. The demurrer to the decla- 
ration was therefore properly overruled. 

2. The second exception must be overruled. The defendant is 
sued simply as an indorser of the note. There is no count against 
him as maker. If the defendant desired to bring in the party prim- 
arily liable as maker, he could have moved to have the *‘ D. Di Luglio 
Company,” the maker of the note, summoned in. This he has not 
done, but has moved only as to Domenico Di Luglio, he being 
only one of the partners. We do not think this was a proper motion, 
under the conditions of this case, and we think the superior court 
properly exercised its judicial discretion in denying the motion. 
Furthermore, it appears that the purpose urged by the defendant as 
a ground for the motion was that he wished to try the question 
whether or not he was a partner in said company. We think this was 
not a proper way in which to raise said question. If he wasnota 
partner in the ‘‘D. Di Luglio Company,” he had become an indorser 
of the note as above shown, and was therefore individually liable, 
and properly sued, as above shown. We fail to see how he could 
have raised the question of the partnership in such a manner, or how, 
if he had succeeded in showing that he was not a partner, it would in 
any way have changed or have avoided his obligation as an indorser. 
And if he was not a partner, it furnishes an additional reason why his 
motion should have been so made as to show what parties in fact con- 
stituted the ‘‘D. Di Luglio Company,” so that the proper parties 
primarily liable could have been brought before the court. 

3. The third exception must beoverruled. Thedefendant appears 
to have desired to introduce evidence from the accounts of the bank 
relating to said note. Defendant’s counsel did not state clearly, in 
fact did not seem to know, what the books of the bank would show. 
Such books of account of a bank doing its regular daily business mani- 
festly could not be produced in court without great inconvenience to 
the plaintiff ; and the statute points out a very simple method where- 
by, by order of court, before trial, the defendant could have procured 
the information, if desired, so as to be able to inform the court what 
the books would show if produced, and so as to have procured copies 
of the entries, if any, relating to the note in suit. See Court and 
Practice Act 1905, § 402. Instead of taking this procedure before 
trial, the defendant waits until the plaintiff has closed its case, and 
then makes its motion for a writ of subpoena duces tecum, although 
it nowhere appears that the accounts asked for, if produced, would 
have furnished any evidence whatsoever material to the controversy. 
Furthermore, it is stated in argument by counsel for the plaintiff, 
and not denied, that the president of the bank was in court and the 
attention of the defendant’s counsel was called to him with the state- 





678 THE BANKING LAW JOURNAL. 


ment that his evidence was available if the defendant desired ; but 
the defendant did not see fit to call him. Under these circumstances 
we are of the opinion that the superior court exercised a proper dis- 
cretion in denying this motion for a writ of subpoena duces tecum. 


INTERNAL COMMERCE DURING JUNE, 1908. 


Internal commerce movements for the month of June, as reported 
to the Bureau of Statistics of the Department of Commerce and 
Labor, show marked improvements over the preceding months of the 
year. There is a considerably heavier live-stock movement than in 
June a year ago, and the first six months of the year also show a 
healthy gain over the same period of last year. A perceptible im- 
provement in the freight-car situation is indicated for the month, 
practically all the associations showing increased traffic for the month 
over any of the preceding months of the current year. Grain, lum- 
ber, and coal continue to indicate an advance over earlier months of 
the year, though still below the June, 1907, figures in volume. 

A notable improvement is in live-stock receipts at seven interior 
markets. The receipts of all kinds of animals at the seven markets 
in question were for June, 3,258,561 head, compared with 3,202,033 
and 3,252,106 head for June, 1907, and 1906, respectively; Chicago, 
Omaha, St. Louis, and St. Joseph all showing material gains over 
receipts of last year. As compared with June of the preceding year 
the totals indicate an increase in receipts of calves, hogs, and sheep 
and but a slight decrease in cattle, horses, and mules. For the first 
six months of the year at the cities mentioned, receipts of 20,820,393 
head of all kinds of live stock show a considerable increase over the 
corresponding 1907 and 1906 receipts of 20,052,242 and 20,227,094 
head, respectively, the increase for the six months over the figures of 
last year being due to the heavy gain inthe receipts of hogs. There 
is likewise apparent a marked increase in the shipments of live stock 
at these seven markets for June and for the six months ending with 
June, when compared with like periods of last year. For the current 
month shipments of all kinds of animals amounted to 749,954 head, as 
against 578,651 head for June, 1907; and for the six months 5,377,875 
head, compared with 4,217,088 head for the first six months of last 
year; the number of cars required to handle these being 105,673, 
compared with 100,978 for last year. 

At the principal Atlantic seacoast cities— Boston, New York, Phila- 
delphia, and Baltimore—receipts of live stock during June aggregated 
801,115 head, compared with 691,226 head during the same month of 
1907. Of the month’s receipts at the four ports named 367,366 head 
were hogs, 75,348 calves, 82,671 cattle, and 275,730 sheep. As com- 
pared with June, 1907, figures, cattle show buta slight decrease. 
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KEEPING THE PASSBOOKS OF SAVINGS BANK DEPOSITORS. 


T is the custom in many savings banks, upon request, to 
hold the pass books of depositors for safe keeping and 
issue, in lieu thereof, a receipt card as memorandum. 
Many of the depositors prefer this for various reasons— 
fear of losing the book, wishing to keep the matter secret, 
avoiding the necessity of carrying the book on the per- 
son where no better place is at hand, etc.—and the banks 
have generally made it a practice to do this, although it 
entails more or less unnecessary labor. Instances are 

many where the depositor seldom, if ever, sees the book. One case 
comes to mind of a steamboat captain who kept an active account, 
depositing regularly on pay day, withdrawing as necessity demanded, 
and keeping his account ‘tin his head,’’—with considerable accuracy. 

In looking into the savings bank laws of New Hampshire, legisla- 
tion somewhat unique and distinctive in this line will be noted. Chap- 
ter 56 of the laws of 1905 stipulates that ‘‘it shall be unlawful for the 
treasurer of any savings bank, trust company, loan and trust com- 
pany, loan and banking company, or other similar institution receiv- 
ing savings deposits or transacting the business of a savings bank, to 
retain in his custody for more than ten days at a time any savings 
bank book belonging to a depositor of said company or corporation 
except when held as collateral security.” 

This is doubtless in line with the intention found in the New Eng- 
land States generally, to safeguard the interests of the depositors as 
represented by the pass books. The banks of Massachusetts must call 
in the books every three years, Vermont banks every five years, and 
New Hampshire banks every four years, for verification. The above 
provision would put it out of the power of bank officials to ‘‘tamper”’ 
or ‘‘juggle” with these accounts. The boatman referred to above 
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never asked to see his book; and, so far as he knew, his book balance 
might have been $20 or $200. He frequently inquired as to the state of 
his account, but took the bank man’s word. In New Hampshire this 
could not be so. Thousands of such pass books are held by New 
York banks, which are under no such restrictions. 


THE SAVING PERIOD IN LIFE. 
The Citizens Savings Bank of New York City has made it a prac- 
tice for a number of years to compile extensive data regarding the 
nature of its deposits. The following statistics, gathered from the re- 
port for the year 1907, will be interesting as indicative of the ‘‘savings 
period” in life. Being in the East Side district, with its teeming mil- 
lions of workers, of all ages and nationalities and trades, it has excep- 
tional opportunities for making such tests. It will be noted that over 
one-half of the new depositors were between the ages of twenty and 
forty, and that after the time of middle life the figures rapidly de- 
cline. Other details, such as the amount of the deposits, the occupa- 
tion and the nationality of the depositors, will appear in due time. 
During the year past this bank opened over 4565 new accounts, 

some of which were society accounts, and others impossible to classify 
in this manner; but the following list will be sufficient to illustrate 
the point in mind. 

New depositors under the age of ten 

New depositors between ten and twenty 

New depositors between twenty and thirty........ 

New depositors between thirty and forty.......... 

New depositors between forty and fifty 

New depositors between fifty and sixty............ 

New depositors between sixty and seventy 

New depositors seventy years and over........ 


ee 


MASSACHUSETTS SAVINGS BANKS. 


According to the report of the Bank Commissioner of Massachusetts 
for the year 1907,the savings banks increased their deposits $12,859,000 
as compared with $31,272,000 during 1906. This is the smallest net 
increase in deposits since 1893. The increase in mortgage loans was 
the largest since 1872, the amount of such loans standing at $13,158, - 
000 in excess of the previous year. 

The most notable changes in the investments of these institutions 
was in loaning $8,916,000 tothe Boston and Maine, and the New York, 
New Haven and Hartford Railroads for a term of five years. The 
loans to cities, counties and towns decreased $3,481,000, and the loans 
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on railroad and municipal bonds decreased $1,115,000, while personal 
loans fell off $5,998,000. The railroad bond investments increased 
$3,969,000, while the investments in bank stocks were reduced by 
$807,000. 

The loss in bank stocks is in keeping with the tendency to elimi- 
nate this class of securities from the savings banks holdings. The 
commission appointed to look into this matter and suggest legisla- 
tion reported that the banks were steadily eliminating this class of 
investment, and no further attention was needed, as the problem was 
solving itself. 

The loans on bank stocks have decreased from .48 in 1892, to .11 
in 1907, while the investments in such securities have decreased from 
6.97 to 1.58. 

The Commissioner reports that the loans on personal security ob- 
viated the selling of the securities during the recent panic in order to 
meet the heavy withdrawals, and the commission referred to above 
reported favorably on this class of investment. About a dozen sav- 
ings banks required notice of withdrawal, but owing to the maturing 
personal loans, the other banks were able to meet their obligations. 
This is all the more creditable when it is remembered that the sav- 
ings banks of Massachusetts carry but 2 % of their deposits in reserve. 
Savings banks in other states that do not make a practice, or are not 
allowed to loan on personal security, were either obliged to sell their 
bond holdings or to require the notice. 


THE FINANCIAL RECOVERY OF THE NEW YORK CITY TRUST 
COMPANIES. 


That the Trust Companies of Greater New York were “hard hit”’ 
by the panic of 1907 is too well-known to need comment. If the inside 
history of the panic was known it would doubtless show that many 
trust companies were at the time bordering upon suspension. That 
there were many sleepless nights and anxious days for the officers 
and employees as well as depositors of those institutions goes without 
saying. During the days of the panic wiseacres shook their heads 
and said, ‘‘I told you so!” 

Without going extensively into statistics it will suffice for present 
purposes to consider that the trust companies were, with regard to 
their deposits, at flood tide during the summer of 1907; the deposits, 
as listed under the date of August 22, represent their high water mark, 
amounting to $843,449,000. The panic struck during the last week in 
October. The first official report after that date was of December 
19th. The storm had spent its course by that time, and, no other sta- 
tistics being available, the figures for that date quite likely represent 
the low water mark in deposits. During the four months between 
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Deposits of the Trust Companies-of New York City at the periods indicated, 
with gain or loss shown in last column: 


BOROUGH OF 


MANHATTAN. 1907.* 


Equitable 
Farmers’ Loan & ‘Trust 
Fidelity 


Guaranty 
Guardian 


Italian American 
Knickerbocker . 
Lawyers Title, Ins.&Tr. 


Mutual Alliance 
N. Y. Life Ins. & Tr. Co. 


Standard 

Title Guar. & Tr. Co.. 

Trust Co. of America. 

Union 

U.S. Mort. & Tr. Co. . 

United States 

Van Norden 

Washington 8,798,000 

Windsor 9.449,000 
BOROUGH OF BROOKLYN. 

Brooklyn 


55,197,000 
44,353,000 
256,024,000 
54,022,000 
6,768,000 


Flatbush 
Hamilton 


Kings County 
Long Island Loan & Tr. 


6,504,000 
Lafayette § 


4.146,000 
7,051,000 
I 3,907,000 
7,750,000 


= Ss 
i 


Williamsburgh. . 
BOROUGH OF QuEENs. 


Queens County 1,849,000 


$84 3,449,000 
§ Formerly Jenkins Trust Co. 


{ From the last published statements of the Trust Companies. 


y August 2 22, 


“December 19, 


1907.* 
$7,848,000 
18,816,000 

9,099,000 
1,442,000 
5,250,000 
28,165,000 
4.185.000 
2,715,000 
5,133,000 
8,286,000 
54,118,000 
2,509,000 
8,769,000 
5,540,000 
23,563,000 
2,280,000 


40,403,000 
I 3,592,000 
42,488,000 
4,439,000 
6.921,000 
6,426,000 


10,884,000 
855,000 
2,271,000 
6,844,000 
4,991,000 
1,463,000 
8,941,000 


1,374,000 


$521,524,000 


March 25, 


71908. 

$10,785,000 
24,676,000 
10,576,000 
1,998,000 
5,572,000 
39.990.000 
5,018,000 
3.702,000 
7+333,000 
9,737,000 
7 3+7 34,000 
3,792,000 
11,087,000 
6,248,000 
37,512,000 
2,789,000 
1,051,000 


25,052,000 
17,657,000 
25,440,000 
3.628,000 
34,023,000 
2,523,000 
9,329,000 
22,670,000 
17,975,000 
47,994,000 
18,879,000 
53.847,000 
5,119,000 
7,626,000 
7,144,000 


14,024,000 
979,000 
2,924,000 
7,07 5,000 
5,538,000 
1,414,000 
11,653,000 
6,348,000 


14,639,000 


$680,727 ,000 


June 70, 
1g08. } 
$12,596.900 
28,181,800 
12,524,233 
2,458,899 
7,028,100 
54,999,000 
7,186,851 
4,213,400 
8,915,400 
20,115,200 
99,340,000 
4,131,600 
13,281,300 
6.454.300 
47.298,500 
3.273.744 
1,480,900 
35,378,500 
9,030,800 
8,090,900 
16,077,800 
34,597,900 
23,220,300 
27,458,000 
4,019,000 
36,764,200 
36,641,652 
12,229,482 
25,044,761 
19,391,300 
$2,275,800 
23,800,600 
63,357,300 
6,143,100 
8,961,108 
8,747,479 


15,901,500 
1,204,259 
3,113,372 
8,442.829 
6,122,017 
1,537.160 
12,610,500 
7,504,400 
2,875,876 
5,578,240 
16,624,000 
3,684,097 


1,527,225 


Gain or Loss. 
$4,300,900 4 
6,030,800 
943,233 + 
464,101 
718,100 
15,459,000 
1,106,851 
886,400 
2,161,400 


7,433,800 

1,127,900 + 
580,300 + 

5,842,000 


1,596,500 
203,74! . 
181,372 

1,540,171 - 
179,983 
586,840 

1,402,500 

1,000,400 





* From published reports on January 10, 1908. . 
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August and December the trust companies lost $321,925,000 in deposits 
including the amounts on deposit in suspended institutions. Recovery 
set in during the winter, and deposits for March 25, 1908, show an 
upward tendency, some trust companies making large gains in de- 
posits over the figures given by them in their December reports. 

The figures for June 30, 1908, are calculated to inspire a feeling of 
confidence, for many trust companies have not only regained what 
deposits they lost during the panic, but show an increase, while a few 
show phenominally large gains. 

That nearly all the closed institutions should resume, and subse- 
quently anticipate deferred payments, while others resumed on a cash 
payment basis, is much to their credit. In fact, at the present writing, 
all the trust companies that suspended in Greater New York during 
the late financial trouble have resumed and only three out of the 
entire number of banks that closed have failed to reopen their doors. 

Undoubtedly there were weaknesses in the laws governing trust 
companies, but since the panic these have been strengthened by wise 
legislation. Unsoundness both in methods and business practices was 
a matter of common knowledge, but this has also been improved. 
Experience sometimes teaches valuable lessons; if this be so the trust 
companies of New York City have certainly been taught a salutary one. 

A trust company has a unique place in the financial life of the 
community—a field distinctively its own. The quick and commend- 
able recovery of lost ground by the majority of trust companies, as 
is indicated in the fourth column of the report shown on page 682 is 
a matter for congratulation. 


A DIGEST OF THE NEW LAW REGULATING TRUST COM- 
PANIES IN RHODE ISLAND. 


(The substance of the law but not the text.) 


The new Rhode Island Banking Law, which was approved May 
26, 1908, ‘‘abridges, enlarges and modifies the powers, rights, priv- 
ileges, duties, restrictions and liabilities conferred or imposed upon 
any bank, saving bank, or trust company, by whatever name known 
by its charter, or act of incorporation, which shall be made to con- 
form to this act.” : 

The office of Commissioner of Banking, with proper assistants, is 
created, which office shall be held for three years. The commissioner 
shall not engage in any other business, or be an officer of, or directly 
or indirectly interested in, any national bank in the state, or in any 
state bank, savings bank or trust company in the state, nor directly 
or indirectly interested in any corporation, business or occupation 
that requires his supervision. If the examiner becomes indebted to 
any bank or savings bank or trust company, or shall engage in or be 
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interested in the sale of securities as a business, or in the negotia- 
tion of loans for others, his office may become vacant by decree of the 
governor. 

The bank commissioner, together with the treasurer general and 
the attorney general shall constitute a board of bank incorporators, 
which shall exercise the powers and perform the duties conferred 
or imposed upon them by this act or any amendments or additions 
thereto. 

ORGANIZATION. 

Fifteen or more residents of the state of Rhode Island may asso- 
ciate themselves together by agreement in writing for the purpose of 
forming a state bank or trust company. This agreement must set 
forth the intention of the incorporators, the names of the corpora- 
tion, the purpose, location, the amount of capital stock and the num- 
ber of shares into which it is divided, together with the number of 
shares and the amount held by each incorporator, and the addresses 
of the same. 

A copy of this shall be filed with the board of bank incorporators, 
and application shall be made to the said board for certificate setting 
forth that the public convenience will be served by such an institu- 
tion. Upon receipt of application the board shall furnish the incor- 
porators a form of notice specifying the names of the proposed incor- 
porators, the name of the corporation and the location, as set forth in 
the above-mentioned agreement of association, and assign a place for 
a public hearing. This notice shall be published at least once a week 
for three successive weeks in one or more newspapers designated by 
the board, which paper must be published in or near the place of in- 
corporation. 

The board has the option of refusing to grant this certificate. 

The first meeting of the subscribers to the agreement of associa- 
tion shall be called by sending notice to each subscriber at least seven 
days before the meeting. At this meeting organization may be ef- 
fected, by-laws adopted and officers elected. 

The president and a majority of the directors who are elected at 
the first meeting shall make and sign under oath a certificate setting 
forth. a. Atruecopyof the agreement of association, the names of the 
subscribers and the names and residences of the officers. 4. The date 
of the first meeting and any adjournments thereof. This certificate 
shall be submitted to the board of incorporators, together with a rec- 
ord of the first meeting, and the board shall examine the same and 
may require amendments, or other additional information as may be 
necessary. 

If the proceedings are regular and public convenience will be served 
by such an institution,and the law has been complied with, each mem- 
ber shallso certify and endorse his approval thereon, and file a copy 
of the same, together with copy of the records of the said first meet- 
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ing, with the Bank Commissioner. The certificate shall also be filed 
with the Secretary of State, together with certificate of the treasurer 
general that the corporation has paid into the state treasury the re- 
quired fees. 

Upon filing the said certificate and paying the fee, the Secretary 
of State shall duly record the same and issue certificate of incorpora- 
tion. No shares of stock shall be issued until the par value is paid in 
cash. When the whole of the capital stock is subscribed and issued, a 
list of stock-holders by name and address and number of shares held 
by each shall be filed with the board of incorporation. Upon receipt 
of this the board shall cause an examination to be made, and if the 
law has been complied with in every respect and the whole amount of 
the capital has been paid in cash, a certificate of authorization to be- 
gin business shall be issued. 

BRANCHES. 

Branches may be established within the state upon obtaining the 
consent of the board of incorporation. Said board shall require no- 
tice for the same period and a hearing thereon, as is required in or- 
ganizing. If in the opinion of the board, the public convenience will 
be served by such branch, a certificate shall be issued authorizing 
such branch, and a copy filed with the commission. 

EXAMINATION (SPECIAL). 

Upon written application under oath to the bank commissioner by 
depositors representing five per cent. of the deposits, or upon written 
application to the bank commissioner of persons holding 25% of the 
outstanding capital stock of a corporation, or upon written application 
of at least one-third of the directors or trustees of such corporation, 
setting forth their interest and the reasons for such examination, the 
bank commissioner shall forthwith, if in his opinion such reasons are 
sufficient therefor, make a full investigation into the affairs of the 
corporation as requested. 

EXAMINATIONS (REGULAR). 

Reports must be made five times a year to the commissioner at 
call, attested by three of the directors. 

Examinations must be made twice yearly. During the first year 
of the operation of the present act, but one examination is required. 

If connected with a national bank it shall be examined simultane- 
ously with the national bank, if possible. 

POWERS. 

A. Toreceive and hold moneys in trust or on deposit upon such 
terms and conditions as may be agreed upon, and to allow such in- 
terest as may be agreed. To invest its capital stock and moneys in 
its hands in such bonds, obligations or property, real, personal or 
mixed, as it may deem prudent, subject however, to any duties, re- 
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strictions, or limitations imposed by the provisions of this act. To loan 
any money in its hands for such interest as may be agreed upon. 

B. To receive from administrators, executors,assignees, receivers, 
guardians, etc., of the estate of any person, moneys in their hands, 
and to allow such rate of interest as may be agreed upon. Deposits 
so made shall discharge the executor, administrator, guardian, etc., 
making the same, from all personal liability for any loss or damage 
which may ensue to the estate in his hands by reason of having made 
said deposits. 

C. Toreceive from executors, administrators, assignees, receivers, 
guardians, etc., bonds, notes, certificates of stock, mortgages, and 
other securities, as well as moneys, and to collect and to pay over or 
invest the dividends, income, profits thereof according to the require- 
ments of the trust upon which the same may be held by said deposi- 
tors and received by the said trust company; and such executors, ad- 
ministrators, assignees, receivers, guardians, etc., depositing any 
such securities with said trust company shall be exempt from liability 
therefor as if they had deposited moneys in their hands with said 
corporation. 

D. To operate a safe deposit department, or safe deposit company, 
and such company shall in no case incur any liability on account of 
the deposit of such property, or by reason of leasing or letting any 
such place of deposit other than such liability as said corporation 
shall expressly assume in each case by the terms of the contract or 
receipt under which it shall accept such deposits or shall have let 
such place of deposit. ; 

£. In all cases where trust company shall receive appointment as 
executor, administrator, guardian, etc., bond shall be given by the 
company in the same manner as is required by law for individuals; 
but surety upon such bonds shall not be given unless required to do so 
by some person pecuniarily interested in such estate, who shall so re- 
quest in writing before the bond is given; in which case sureties satis- 
factory to the court shall be furnished as is the case of individuals. 

F. To accept and execute trusts of all kinds. To act as executor, 
administrator, custodian, guardian, assignee, receiver, of any kind or 
nature whatever, which may be made by a court or by individual. 
Any court of probate in Rhode Island is empowered to appoint, in its 
discretion, such a corporation as administrator, custodian, and guard- 
ian of the estate only of any person who may be subject to guardian- 
ship, or conservator in any case within its jurisdiction, excepting as 
administrator or custodian upon the estate of a wife dying intestate, 
anything in the provisions of the court and practice act to the con- 
trary notwithstanding. Buta trust company may, upon petition of 
the husband, be appointed administrator or custodian upon the estate 
of a wife dying intestate; but before such appointment as executor, 
administrator, guardian, custodian or conservator, the trust company 
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shall file its acceptance in the probate court in which said appoint- 
ment shall be made. 

G. To receive and execute all trusts which may be created or 
transferred to it by decree of any court, and to receive moneys paid 
into court upon such terms as may be agreed upon; courts are em- 
powered to deposit moneys subject to their control in trust companies. 

H. Trust companies are not required to assume or execute trusts 
without their own consent. 

PREFERRED DEPOSITS. 


A portion of the assets of every trust company, other than the as- 
sets of its savings department, equal to the par value of its capital 
stock, shall stand pledged and shall be taken and considered as the 
security required by law for the faithful performance of its duties 
as trustee, executor, administrator, guardian, etc., except as indicated 
in section ‘‘e” above, and for the deposits made by executors, admin- 
istrators, guardians, etc., and in case of loss, any person beneficially 
entitled to said estates, and any executor, administrator, custodian, re- 
ceiver, guardian, etc., making such deposits shall first be indem- 
nified in ful! from such amounts so pledged in preference to all other 
creditors. 

GUARANTY FUND. 

Every trust company is required to deposit with the treasurer 
general of the state, in bonds of Rhode Island, New York, or those of 
the United States, of the New England States, or in the bonds, notes, 
or other obligations of any town or city in Rhode Island, or in any 
securities of the classes in which the board of commissioners of sink- 
ing funds of the state are allowed to invest the money received by 
them, or in first mortgages upon improved real estate in Rhode Island, 
of the class that are legal for savings banks, an amount equal at all 
times to 20% of the entire capital stock of the corporation, which 
bonds or securities shall be held by said treasurer as an additional 
security for the faithful performance by the said corporation of its 
duties as trustee, executor, guardian, receiver, etc., and also as an 
additional security for the repayment of moneys deposited with the 
said corporation by such executors, administrators, guardians, etc. By 
reason of these deposits with the state treasurer, these persons are 
exonerated under this act from personal liability to the estates on ac- 
count of which such deposits are made. Parties intended to be se- 
cured by such deposits shall in case of loss, be first fully indemnified 
out of such deposit, in preference to all creditors. Trust companies 
organized and doing business prior to this act, and who by their char- 
ters are required to deposit bonds only when they assume specific 
trusts, shall not be subject to the provisions of their charters in this 
regard for five years next, after the passage of this act, and before 
accepting such deposits or assuming trusts, must conform to this act. 
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RESERVE. 

Trust companies must maintain a reserve of 15 % of the aggregate 
deposits which shall consist wholly of cash on hand or on deposit with 
other banksortrustcompanies. 7wo fifths shall bein gold or silver coin, 
bank notes or U. S. currency, gold or silver certificates which must 
be in its own vaults, the remainder may consist of the balances due 
on demand with approved reserve agents. 

Reserve agents may be banks, national and state, or trust com- 
panies in, and members of the clearing house association of the city 
of Providence and national banks and banks and trust companies in- 
corporated in the state in which they are located, which are located in 
New York, Boston, Philadelphia, Chicago, and Albany, and which are 
approved by the bank commissioner, and which maintain a 25 %@ re- 
serve in the manner provided for in the national banking act. Banks 
and trust companies in Providence and members of the clearing 
house of the same city, and which maintain a reserve as herein pro- 
vided, may be a reserve agent for all banks and trust companies lo- 
cated and doing business in any town in the state. The word town is 
not to be construed as including city. 

SAVINGS DEPOSITS. 

Banks and trust companies maintaining a savings deposit depart- 
ment, by whatever name called, must invest the deposits so received 
according to the manner required for savings banks. The said de- 
posits and investments shall be set apart for the exclusive protection 
of the depositors in the savings department and shall not be liable for 
the debts of any other department until the depositors in the savings 
department shall have been provided for. Provision is made for the 
conformity of existing corporations to this provision in gradual stages, 
but all such deposits must be so invested before Feb. 1, 1913. 


NoTe—The list of legal investments for savings banks is too lengthy to be included 
at this time, but will appear in due time under the savings bank law which went into 
effect at the same time. 


RESTRICTIONS. 

On and after October 1, 1908 the total amount of deposits of money 
on hand by any trust company shall never exceed ten times the com- 
bined amount of its surplus and capital stock paid in. 

RESTRICTIONS, LOANS, ETC. 

No loans in excess of 20 % of the capital, surplus and undivided 
profits shall be made, where the repayment is undertaken in whole 
or in part severally but not jointly, by two or more individuals, cor- 
porations, firms or other parties. 

No loans shall be made where the trust company is liable directly 
or indirectly or contingently for the repayment of such loan, in whole 
or in part. 

The total liabilities to any bank or trust company of any person or 
corporation for money borrowed, including the liabilities of the several 
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members, shall at no time exceed 1-10th of the capital stock and sur- 
plus. In no event shall such liability exceed 30 % of the capital stock 
of atrust company. Discount of bills drawn against existing values, 
or the discount of commercial paper shall not be considered money 
borrowed. 

No loans are permitted to the officers, directors, clerks, etc., until 
application for such loan shall with the security, amount, etc., be 
submitted in writing to a meeting of the board of directors, or to 
the executive committee, and accepted and approved by a majority 
of those present and constituting a quorum. 

Overdrafts of officers, clerks, directors, etc., are forbidden. 

Banks and trust companies are forbidden to loan on their own 
shares, or to hold the same, unless to prevent loss upon previously 
contracted debt. 


NOTE.—The law as it now stands lacks logical arrangement. It would be con- 
siderably improved by re-arrangement, segregating the different classes of institutions 
and treating each class by itself. 

DIRECTORS. 


Directors must own in their own right, free of lien, at least five 
hundred dollars worth of the stock of the corporation. They must 
take the required oath of office and this must be filed with the bank 
commissioner. 

The circulation of rumors, etc., affecting the financial condition of 
banks and trust companies, is made a misdemeanor and is subject to 


fine of $500 and one year’simprisonment. False statements, made to 
secure loans are penalized by imprisonment from six months to five 
years. 


A UNIQUE TIMBER TESTING MACHINE. 

Bridge builders and contractors for buildings which are intended to carry vari- 
able loads will find much of interest in a unique machine designed by the govern- 
ment to help them to answer the question which comes up very often: How is the 
strength of wood affected by repeated shocks? Atthe present time no satisfactory 
answer can be given. To fill the need for information on this important subject a 
special form of impact machine has been designed by the United States Forest Ser- 
vice to investigate the behavior of wood under repetitive loading, and it is to be 
built by the University of Washington, at Seattle, Washington, and is to forma part of 
the Forest Service timber testing station operated in co-operation with the University. 

This machine will be provided with a 1,500 pound hammer which can be drop- 
ped upon the wood specimens under test from any height up to 3 feet. It is so con- 
structed as to be both automatic and autographic. The record showing the behavior 
of the specimen under test is drawn on a long sheet of paper which constantly un- 
winds from one cylinder and rolls up on another. This record is drawn by means 
of a pencil attached to the hammer of the machine. When the machine is started 
the hammer is automatically raised to a height previously determined, when it falls 
on the specimen, and continues to be automatically raised and dropped until the 
machine is stopped. 

From the results to be obtained from the tests made with this machine the For- 
est Service hopes to be able to devise more accurate and reliable methods for calcu- 
lating the stresses which timbers used in bridges and other structures subject to re- 
petitive loading have to stand. 














OPINIONS OF ATTORNEYS-GENERAL IN RELA- 
TION TO BANKING QUESTIONS. 





GUARANTY OF DEPOSITS IN OKLAHOMA. 


Opinion of Attorney-General Bonaparte that it is illegal for National banks in the state to 
contribute toward the State Guaranty Fund. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY-GENERAL, 


WASHINGTON, July 28, 1908. 
The honorable the Secretary of the Treasury. 


S1r:—I received from you on March 4, 1908, a letter in which, at the instance of 
the Comptroller of the Currency, you requested my opinion “‘as to the legal right of 
national banks in the state of Oklahoma to contribute toward the guaranty fund or to 
avail themselves of the other privileges of the State banking act,” in that State. On 
March g I called your attention to the fact that this question did not appear to me, as 
then advised, one arising in connection with a matter requiring action on your part, 
and, therefore, would not be one as to which the Attorney-General was required by 
law, or permitted by established practice, to give an opinion. 

On May 14 following, you informed me that the matter was one which, in your 
judgment, would require action by the Comptroller of the Currency, who would per- 
form such duty only under the general direction of the Secretary of the Treasury, in 
accordance with U. S. Revised Statutes, section 324. You further informed me 
that if, in my opinion, the acceptance of the provisions of the Oklahoma statute was 
not within the powers of a national bank, you proposed to direct the Comptroller to 
bring suit to forfeit the charter of a certain national bank in Oklahoma, in case it 
should persist in accepting the provisions of the statute in question after being noti- 
fied not to do so by the Comptroller, and that the immediate official action contem- 
plated by your inquiry was a notification by the Comptroller to the said bank to the 
effect that its action would, or would not, be regarded as appropriate ground for 
such proceeding. 

I have explained these circumstances, because I feel bound, as a matter of pre- 
cedent, to say that I still entertain some doubt as to whether the case above stated 
constitutes one of a character prescribed by the statute as justifying and requiring the 
expression of an opinion by the Attorney-General; but, holding that, as a matter of 
public policy as well as of courtesy, any doubt on a question of this nature should 
be determined in favor of the propriety of such advice, I proceed to answer the ques- 
tion above set forth. 

National banks are instruments of the Government of the United States. The 
Congress creates them by virtue of its general powers to provide for such instru- 
ments, and no State can, by any law, interfere with their management or operation, 
in so far as these are determined expressly or by reasonabie implication in the laws 
of the United States. (Easton v. lowa, 188 U. S., 220; Davis v. Elmira Savings 
Bank, 161 U. S., 275, p. 283.) It seems to me quite immaterial whether the officers 
or stockholders of the bank are, or are not, voluntary parties to the State action thus 
affecting its operations. The legality of such State action, whether it takes the form 
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of a law to be enforced 2” znviétum against the bank, or of a contract to be entered 
into by the bank with State officers authorized by law to make such contract, must 
depend upon whether it is in accordance with the Federal statutes regulating the or- 
ganization, government and operation of the banks, or with the policies embodied 
and the public purposes sought to be attained by such laws. 

The statute of Oklahoma to which you call my attention creates a State banking 
board, composed of certain designated State officers, and requires the said board to 
“levy against the capital stock an assessment of one per cent of the bank’s daily 
average deposits,”’ with certain deductions, “upon each and every bank organized and 
existing under the laws of this State.” This assessment is to constitute what is desig- 
nated as a “depositor’s guaranty fund,” and additional assessments are to be levied 
against the capital stock of the banks, proportionately to the amount of their de- 
posits, so as to always maintain the fund atthe designated amount. This fund is to 
be used in paying the depositors of any bank included within the terms of the statute 
any deficiency there may be in the amount to be received by them from the assets of 
such bank in the event of its failure. By section 4 it is provided that any national 
bank in the said State, with the approval of the bank commissioner thereto ‘‘may 
voluntarily avail its depositors of the protection of the depositor’s guaranty fund, by 
application to the State banking board, in writing;” it being further provided that the 
application in such case “‘may be sustained upon terms and conditions in harmony 
with the purpose of this act, to be agreed upon by the State banking board and the 
bank commissioner.” 

While the language of the last-mentioned section is peculiar and somewhat in- 
volved, its meaning seems to be sufficiently clear, namely, that, if a national bank in 
Oklahoma sees fit to submit itself voluntarily to the terms of the State banking law, 
in sofar as the same may be deemed necessary in its case tosecure harmony with the 
purposes of the said act by the board and commissioner, its deposits will be guaran- 
teed by the board out of the fund provided by assessment as above explained, it be- 
ing, of course, indispensable, for the purpose indicated, that such bank should con- 
tribute its quota toward the maintenance of the fund, and, for this purpose should 
submit itself to assessments to be levied against its capital by the commissioner for 
the purposes of meeting claims of depositors in State banks against those institutions, 
and of depositors in other national banks which may likewise accept the terms of the 
act organizing them. 

In the papers transmitted to me in connection with your question, and in the 
memoranda which I have caused to be prepared for assistance in passing upon the 
questions involved, there is some discussion as to whether this can be considered 
an insurance of the banks’ deposits, and, as such, a legitimate, if somewhat novel, 
feature in the conduct of its business. So far as I am aware, there is no provision of 
law or rule of public policy forbidding a depositor in a national bank from obtaining 
insurance on the solvency of the bank and the consequent payment of his debt in ac- 
cordance with its legal import; but the business of insuring deposits is a wholly sep- 
arate business from that of banking, and a corporation organized for the latter busi- 
ness would have no greater right to embarrass its funds and risk its credit in the 
former than it would have to engage in life insurance or fire insurance, or casualty 
or marine insurance. 

Moreover, it is to be observed that the bank, and not the depositor, pays the 
premium, or the equivalent of a premium, if the system of guaranty established by 
the Oklahoma law is to be regarded in the light of an insurance, and, upon this as- 
sumption, therefore, the question would be whether the stockholders of a national 
bank, constituting, as they do, the corporation, are authorized to embark in the busi- 
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ness of insuring their depositors against loss through the methods set forth in this 
State statute, in consideration, presumably, of the increased amount of deposits which 
they would thus obtain. I find no provision of the national banking law authorizing 
any such action on their part, and, in my opinion, a business of this nature would be 
essentially foreign to the legitimate functions of a national bank as an instrument of 
government. 

I do not, however, consider an application under this law by a national bank as, 
in any proper sense, an insurance of its deposits. This may be an incidental con- 
sequence of such action, but the action involves essentially a guaranty to the depos- 
itors of all State banks in Oklahoma, and other national banks in that State which 
may accept the terms of the law, that their respective deposits shall be paid in full, 
The satisfaction of this guaranty may, at least in theory, involve the complete exhaus- 
tion of the assets of the bank entering into it, for, although, in the first instance, the 
assessment is to amount to only one per cent. of the average deposits during the pre- 
ceding year, yet a special assessment may be, and must be, made by the board in 
case there is any deficiency in the sum provided. These assessments might conceiv- 
ably absorb the entire sum of the aggregate assets out of which they must be paid. 

It is generally recognized that a national bank has no power to guarantee the 
obligations of a third party unless in connection with a sale or transfer of its own 
property, and as an incident to the banking business. If it be the owner of a promis- 
sory note, or other negotiable obligation, it may sell such instrument and indorse 
it as a part of the transaction of sale, but a contract guaranteeing the payment by 
another corporation or an individual of obligations in no wise connected with the 
business of the bank, is clearly u/tra vires. (Bowen v. Needles National Bank, 94 
Fed. Rep., 925; Flanagan v. California National Bank, 56 Fed. Rep., 959; Com- 
mercial National Bank et al. v. Pirie et al., 82 Fed. Rep., 799.) 

It has been argued that the bank in this case would not guarantee the obliga- 
tions of other banks, but would only agree to put the State of Oklahoma, through its 
banking board, infunds to make effectual such a guaranty on its part. I think this 
is a distinction without a difference. If two banks were to mutually agree each to 
guarantee the obligations of the other, it would surely make no difference in the im- 
port of such an agreement that the money necessary to give effect to the agreement 
should be paid to and disbursed by a third party. The result is that the property of 
each corporation becomes responsible for the debts of the other. In this instance 
the State of Oklahoma does not propose to raise any money by general taxation to 
meet the claims of these favored private creditors. The resources for their payment 
are to be derived entirely from the voluntary or compulsory contributions of the banks 
assessed, and the banking board constitutes a mere assessing, receiving and distrib- 
uting agency, whose existence can not in any wise affect the substantial incidents of 
the system thus established. 

I have not overlooked the fact that, by the terms of the proposed contract be- 
tween the bank in question and the State or its banking board, the said bank agrees 
to do nothing which shall be in conflict with the Federal law; but this provision is 
not relevant, for the entire contract is #/tra vires for a national bank, and prohibited 
by the necessary intendment of the statute. I hold that such is the fact with respect 
to the contract proposed in this case; that it is illegal for the officers of any national 
bank to enter into such an agreement as is contemplated by section 4 of the Okla- 
homa statute, and that persistent and willful action to this effect on the part of any 
such bank would be just cause for the forfeiture of its charter. 

I remain, sir, yours, very respectfully, 


CHARLES J. BONAPARTE, Asforney-General. 
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DEPOSITS, LOANS AND DISCOUNTS IN TEXAS. 


Opinion of Assistant Attorney-General Hawkins on questions submitted by Commis- 
sioner of Banking. 


The following questions were recently submitted to the Attorney-General by 
Hon. Thomas B. Love, State Commissioner of Banking : 

1. Whether or not a deposit of State funds in State depositories is to be considered 
a demand deposit and is to be included with its demand deposits in reckoning the 
amount of cash reserve required to be maintained by that bank under Section 7 of 
the Texas State Banking Law, as amended by the Thirtieth Legislature, which re- 
quires that every banking corporation shall, at all times, have an amount of cash on 
hand and cash due from other banks equal to at least 25 per cent. of the aggregate 
of its demand deposits, 10 per cent. of which must be actually cash in the bank. 

2. Section 53 of said banking law provides that no bank shall loan its money to 
any individual, corporation or company, directly or indirectly, or permit any individual, 
corporation or company to become, at any time indebted or liable to it in a sum ex- 
ceeding 25 per cent. of its capital stock actually paid in, or permit a line of loans or 
credits to any greater amount to any individual or corporation, permanent surplus to 
be reckoned as a part of the capital. 

Said section also provides that “the discount of bills of exchange drawn in good 
faith against actually existing values” shall not be considered as money borrowed 
within the meaning of this section. 

A State bank, having a capital stock of $50,000, discounted notes aggregating 
$16,000 secured by collateral representing values of at least $35,000. A State bank 
examiner objected to the loan as excessive because the paper was in the form of a 
note and not a bill of exchange, and thereupon the obligation was changed toa written 
instrument in the form of a draft upon the said bank for $15,500, payable one year 
afterits date to the order of a third party, by whom said instrument was indorsed, there 
being attached thereto the original collateral in the form of notes secured by vendor's 
lien or deed of trust on lands worth $35,000. 

May this draft be discounted by the bank without violating the provision of said 
Section 53 of said statute? What is the meaning of the language, “ the discounting 
of a bill of exchange drawn in good faith against actually existing values,” as set forth 
in said Section 53 ? 

Following is the opinion of the Attorney-General upon the submitted questions, 
delivered through Assistant Attorney-General Hawkins: 

“ Answering your inquires in their order, I beg to say: 

1. No useful purpose would be subserved by a technical discussion here of what 
constitute deposits, or demand deposits. 

In plain words, a demand deposit within the meaning of the banking laws of the 
State of Texas is a deposit in bank payable on demand. 

Section 18 of Chapter 164 of the General Laws of the Twenty-ninth Legislature 
(1905) providing a system of state depositories expressly provides that “on demand of 
the State Treasurer any State depository shall issue to him or his order, free of 
charge, a draft or exchange on any one bank in this State, designated by the United 
States authorities as a ‘ reserve bank,’ which draft may be in any sum stated by the 
State Treasurer not exceeding the amount of the State deposit in said depository.” 

I am, therefore, of the opinion that your first question should be answered 
affirmatively and that all deposits of State funds in such depositories within the State 
of Texas should be held to be demand deposits and should be included with its de- 
mand deposits in reckoning the amount of cash reserve required to be maintained 
by such bank under the provisions of the statute to which you refer. 

2. Section 53 of Chapter roof the General Laws of the first called session of the 
Twentieth Legislature (1905) page 509, provides that as a general rule “no incorpo- 
rated bank, nor trust company in this State organized under this act shall loan its 
money to any individual, corporation or company, directly or indirectly, or permit any 
individual, corporation or company to become, at any time, indebted or liable to it in 
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a sum exceeding 25 per cent. of its capital stock actually paid in, or permit a line of 
loans or credits to any greater amount to any individual or corporation ; a perma- 
nent surplus, the setting apart of which shall have been certified to the Secretary of 
State, and which cannot be diverted without due notice to said officer, may be taken 
and considered as a part of the capital stock for the purposes of this section.” 

The same section contains several provisos, in the nature of exceptions to such 
general rule, among such provisos being one which declares that “the discount due 
notice to said officer, may be taken and considered as money borrowed within the 
meaning of this section, viz: 

“(1) The discount of bilis of exchange, drawn in good faith, against actually exist- 
ing values.” 

The evident purpose of the Legislature in declaring this exception to the general 
rule prescribed in Section 53 as a limitation or restriction upon the right of the bank 
or trust company to lend its money was to facilitate the transfer of funds. Surely 
the Legislature never contemplated that this permissive right, so. accorded to the 
bank or trust company in the above quoted language of said proviso, should be made 
the basis or pretext for an abrogation or evasion of the very substance of the general 
rule of limitation as prescribed in said Section 53. Note that the language of the 
statute is “bills of exchange, drawn in good faith, against existing values.” Three 
essential ingredients or elements are thus defined by statute and all must co-exist in 
any transaction in order to bring such transaction within the meaning and operation 
of this proviso, and each such element must be considered and is to be determined 
and ascertained in connection with both of the other two elements mentioned by the 
statute. 

This proviso requires that the instrument discounted must be a bill of exchange 
in contradistinctiontoa promissory note, and that it shall be drawn against, rather than 
secured by, actually existing values, and that it shall be drawn in good faith as a real 
rather than as a simulated or pretended bill of exchange. I think that the Legisla- 
ture meant to require that the bill of exchange should be drawn in good faith against 
actually existing values for the principal and immediate purpose of transferring 
current funds, that being the ordinary function, in commercial practice, of bills of 
exchange. 

I think that this proviso contemplates only such drafts as are drawn against 
money on deposit or commodities presently or readily convertible into money by cash- 
ing bills of lading attached to such drafts or other values of like nature and character, 
not including general securities, even though backed up by real estate values. 

Upon these considerations I am of the opinion that the instrument to which you 
refer, of date March 25, 1908, and set out in your letter, is not within the scope, effect 
or meaning of the above quoted proviso, and can not fairly be held to bea bill of 
exchange drawn in good faith against actually existing values, even though it be 
secured by a valid vendor's lien and a deed of trust upon real estate furnishing abun- 
dant security. 

It follows, logically, that the loan in question is, in my opinion, in excess of what 
is permitted by law to the extent to which it exceeds 25 per cent. of the capital stock 
of the bank. Respectfully, 


WILLIAM E. HAWKINS, Office Assistant Attorney-General 





THE UNIFORM BILL OF LADING. 


Report of the Interstate Commerce Commission recommending 
a uniform bill of lading in two separate forms; with text of the 
recommended forms and explanatory notes of the Commission. 


No. 787. In the Matter of Bills of Lading. June 27, 1908. 

The subject of bills of lading considered and a uniform bill of lading recommended. 

Levy Mayer for Illinois Manufacturers’ Association and other commercial or- 
ganizations. 


George F. Brownell for Erie Railroad Company and other carriers in Official 
Classification terrritory. 


REPORT OF THE COMMISSION. 
KNAPP, Chairman: 


This is a proceeding of investigation and inquiry instituted by the Commission 
on November 21, 1904. Shortly before that date numerous petitions were received 
from the Illinois Manufacturers’ Association and other commercial organizations in 
Official Classification territory, complaining of the proposed adoption by railroad 
companies operating in that territory of certain changes in the so-called uniform bill 
of lading then generally used in the transportation of freight over their respective 
lines. 

To inform itself concerning the controversy brought to its attention by these 
petitions the Commission ordered an investigation, and the first hearing was had on 
the fifth and sixth days of December, 1904. It appeared at that time that the matters 
in question were the proper subject for negotiation and settlement between the vari- 
ous conflicting interests, and upon the suggestion of the Commission a joint committee 
of shippers and carriers was appointed to formulate a suitable bill of lading and re- 
port the same to the Commission. During the year 1906 and the first months of 
1907 this committee held numerous conferences and gave to the subject most careful 
attention. On June 14, 1907, they made a report to the Commission and submitted 
a bill of lading which appears to have been agreed upon and consented to by the 
original petitioners and by substantially all carriersin Official Classification territory. 
The Commission was thereupon asked to approve this bill and direct its adoption. 

In order that the matter might be more fully considered and other shippers and 
carriers have opportunity to be heard before taking action, the Commission on July 
8, 1907, made a supplemental order, reciting the proceedings up to that time, provid- 
ing for a further hearing on the 15th of October following, and requiring carriers to 
whom it was sent to show cause on that day why the proposed bill of lading should 
not be approved and prescribed by the Commission to be used on and after January 
1, 1908. A copy of this order, with copies of the proposed bill of lading and of the 
petition of the Illinois Manufacturers’ Association (the other petitions being similar 
thereto,) was thereupon mailed to all railroad companies subject to the act to regu- 
late commerce, so far as they were known, and they were directed, if they desired to 
object to the adoption of this bill of lading, to file their objections in writing with the 
Commission on or before the 16th day of September, 1907. 

On the 15th of October, the date named for the second hearing, there was a large 
attendance and the matter was discussed at length by representatives of various in- 
terests. While the fundamental features of the bill were not the subject of much 
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dispute, there was considerable conflict of views and demands respecting certain pro- 
visions of more or less importance. Some concessions were virtually made during 
the progress of the hearing and other points of disagreement were reserved for fur- 
ther consideration. 

Since this public hearing, and from time to time down to almost the present, 
there have been informal conferences with representatives of various interests, and 
an extensive correspondence has been conducted, all with the view of reducing differ- 
ences to a minimum and securing the widest possible assent to a bill of lading which 
the Commission might approve. It seems quite unnecessary to mention the different 
questions which have been raised or to review the arguments by which divergent 
opinions have been supported. While the efforts of the committee have resulted in 
close approach to agreement, at least so far as concerns miscellaneous freight and 
general merchandise, there are a few points upon which complete accord has not been 
secured. Of these, the principal one relates to the construction of the so-calied Car- 
mack amendment, included in the enactment of 1906, and that question will doubt- 
less remain unsettled until finally determined by the courts. There are also some 
special interests which are not altogether satisfied with the bill in its present form. 
Nevertheless, the degree of unanimity attained in regard to this matter is proof of the 
earnest endeavor of the committee to reach a common understanding, and amply 
justifies their appointment. The Commission has been measurably relieved from a 
task of great difficulty, because the bill as now submitted represents in most, if not 
all, of its principal featuresa virtual agreement between shippers and carriers. 

In its general scope as well as its detailed provisions this bill does not differ ma- 
terially from the one assented to and proposed to the Commission in June, 1907, as 
above stated. Such changes as have been made, and they are quite numerous, have 
all been in the direction of greater simplicity and are all believed to be in the interest 
of the shipping public. Aside from these modifications of the bill as submitted a 
year ago, another change has been made which is regarded of great practical value. 
This change consists in the provision of two forms or kinds of bills of lading in place 
of the single form now and heretofore in use; one to be used for “ order consign- 
ments” and the other for “straight consignments,” as those terms are understood in 
commercial dealings. These two forms will be distinguished by different colors and 
each will contain provisions suited to its separate purpose. They will differ only on 
the face side, the conditions printed on the back being the same in both cases. These 
differences will appear upon inspection and need not here be enumerated. The main 
point in this connection is that the “order” bill will possess a certain degree of 
negotiability, while the “straight” bill will be nonnegotiable and is to be so stamped 
upon its face. Moreover, and this is a matter of consequence, the order bill of lading 
will be required to be surrendered upon or before the delivery of the property to the 
consignee. It is believed that this plan will in large part meet the requirements of 
the banking concerns of the country which advance vast sums of money upon bills 
lading and are entitled to a reasonable measure of protection. 

This proposed bill of lading—for the two forms may be considered as one in what 
we have further to say—is submitted for adoption by the carriers and use by the 
shipping public with considerable confidence. It is not claimed to be perfect, and 
experience may develop the need of further modifications, but it represents the most 
intelligent and exhaustive efforts of those who undertook its preparation to agree 
upon a billof lading which should be reasonably satisfactory to the railroads and the 
public. It is, of course, more or less a compromise between opposing interests, be- 
cause on the one hand it imposes obligations of an important character which carriers 
have not heretofore assumed, and on the other retains exemptions to which some 
shippers may object, and perhaps not without substantial reason. As we are ad- 
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vised, it is in some respects less favorable to the shipper than the local laws or regu- 
lations of one or more states, but is more favorable to the shipper than the local laws 
or regulations of most of the states. On the whole, it is believed to be the best ad- 
justment which is now practicable of a controversy of long standing which affects the 
business interests of the entire country. 

Whatever criticisms or objections may be advanced, this bill of lading is con- 
cedediy a great improvement upon the bills now in general use. Its adoption, we are 
persuaded, will be a long step toward uniformity, simplicity, and certainty. It will 
likewise be a long step in the direction of fair dealing between shipper and carrier, 
and may be confidently expected to remove much of the confusion which now exists 
and to measurably avoid in the future the irregularities and injustice which have here- 
tofore occurred. The results of practical operation may disclose defects not at pres- 
ent perceived, and further adjudications by the courts may require a change in some 
of its provisions, but we believe it should be given an honest trial, and are strongly of 
the opinion that it will be found fairly suited to the practical needs of the business 
community. If it proves otherwise under the test of experience the Commission will 
exercise its corrective authority as to any matter within its jurisdiction. 

As above suggested, this bill of lading is designed for use in connection with the 
movement of miscellaneous freight and general merchandise and as a substitute for 
the bills now in use in the carriage of this description of property. It is not intended 
to take the place of special bills of lading which are issued on particular commodities 
of such a nature or so handled as to require exceptional provisions, such as live stock, 
for example, and perhaps perishable property. In short, this bill is proposed as a 
uniform or standard bill, so to speak, to be used in connection with freight articles 
generally, except such as now are or ought to be carried under special conditions. 
We are unable from want of knowledge to indicate just what commodities fall within 
this exception, much less to determine the special provisions suited to any excepted 
commodity, and therefore do not attempt to go further at this time than to approve 
of what may be called a standard bill of lading. 

Nor do we undertake to prescribe this bill of lading and order its adoption, be- 
cause we are convinced that such an order would exceed our authority. Moreover, 
the situation makes no demand for a positive direction. The circumstances under 
which the work of the joint committee has been conducted and the substantial agree- 
ment on most points by the different interests concerned, to say nothing of direct as- 
surances from representatives of the carriers, warrant us in expecting that the as- 
senting roads will adopt the bill upon our recommendation. We therefore assume 
that the railroads in Official Classification territory, whose proposed action was the 
subject of the original investigation, will adopt and use this bill, to the extent above 
indicated, from and after the date named for that purpose. 

We shall also expect that railroad carriers subject to the act outside of Official 
Classification territory will adopt and use this bill of lading to the same extent and 
from and after the same date. There may be peculiar conditions in Western and 
Southern territory which require some modifications of or additions to this standard 
bill, but the desirability of uniform usage is so great and the reasons for it so obvious 
as to justify the expectation that carriers in Western and Southern territory will adopt 
the bill in question to the fullest extent practicable without abridging any just privi- 
leges which their shippers now enjoy. 

Accordingly the Commission hereby gives approval to the bill of lading annexed 
to this report and made a part thereof, the “order” bill and “straight” bill differing 
only on the front page, the conditions printed on the back being the same in 
both cases, and recommends its adoption and use, to the extent above named, by all 
carriers subject to the act to regulate commerce from and after the 1st day of Sep- 
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tember, 1908. The intervening period is allowed for printing new bills and using 
those now on hand. As indicated by the “Notes,” there are minor details which will 
be arranged by the uniform bill of lading committee and should also be adopted. 

It should be distinctly understood that this approval does not imply acceptance 
by the Commission of any construction of the Carmack amendment at variance with 
its apparent purpose and intent, nor will the general recommendation now made 
preclude the Commission from passing independent judgment upon any provision 
in this bill of lading which may be drawn in question in future proceedings. 

An appropriate order will be entered. 


Railroad Company. 
ORDER BILL OF LADING—ORIGINAL, 


Received, subject to classifications and tariffs in effect on the date of issue of this 
original bill of lading, at 
the property described below, in apparent good order, except as noted (contents and 
condition of contents of packages unknown), marked, consigned and destined as indi- 
cated below, which said company agrees to carry toits usual place of delivery at said 
destination, if on its road, otherwise to deliver to another carrier on the route to said 
destination. It is mutually agreed, as to each carrier of allor any of said property over 
all or any portion of said route to destination, and as to each party at any time inter- 
ested in all or any of said property, that every service to be performed hereunder 
shall be subject to all the conditions, whether printed or written, herein contained 
(including conditions on back hereof) and which are agreed to by the shipper and 
accepted for himself and his assigns. 

The surrender of this original order bill of lading properly indorsed shall be re- 
quired before the delivery of the property. Inspection of property covered by this 
bill of lading will not be permitted unless provided by law or unless permission is in- 
dorsed on this original bill of lading or given in writing by the shipper. 


Nores.—The foregoing will appear on the front or first page of the bill of lading. 


In connection with the name of the party to whom the shipment is consigned the words * Order of ” 
shall prominently appear in print, thus: 


**Consigned to order of 


The bill of lading is to be signed by the shipper and agent of the carrier issuing same, and space shall 
be provided for this purpose. 


The detail arrangement respecting other matters that customarily appear on the face of the bill of lad- 
ing, such as name of destination, car numbers, routing, description of articles, weights, etc., will be pre- 
scribed by the uniform bill of lading committee. 


Thesize of the bill of lading shall be 814 inches wide by 11 inches long. 


Order bills of lading shall be printed on yellow paper for convenient distinction from bills of lading 
covering other than “ order” consignments. 


Railroad Company. 
BILL OF LADING—ORIGINAL—NOT NEGOTIABLE. 


Received subject to classifications and tariffs in effect on the date of issue of this 
original bill of lading at coed 
the property described below, in apparent good order, except as noted (contents and 
condition of contents of packages unknown), marked, consigned and destined as in- 
dicated below, which pad company agrees to carry toits usual place of delivery at said 
destination, if on its road, otherwise to deliver to another carrier on the route to said 
destination. It is mutually agreed, as to each carrier of all or any of said property 
over all or any portion of said route to destination, and as to each party at any time 
interested in all or any of said property, that every service to be performed hereunder 
shall be subject to all the conditions, whether printed or written, herein contained (in- 
cluding conditions on back hereof) and which are agreed to by the shipper and 
accepted for himself and his assigns. 


Notrs.—The foregoing will appear on the front or first page of the bill of lading. 


The bill of lading is to be signed by the shipper and agent of the carrier issuing same, and space shall 
be provided for this purpose. 


The detail onapameens respecting other matters that customarily appear on the face of the bill of lad- 
ing. such as name of destination, car numbers, routing, description of articles, weights, etc., will be pre- 
scribed by the uniform bill of lading committee. 


The size of the bill of lading shall be 8% inches wide by 11 inches long. 


Bills of lading covering what may be termed “ straight consignmente,”’ being those other than “ order 
consignments,” shall be printed on white paper. 


Bills of lading other than those covering “ order consignments” shall be stamped ‘* not negotiable.” 
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The following conditions will appear on the back of the bill of lading : 
CONDITIONS. 


SECTION 1. The carrier or party in possession of any of the property herein 

described shall be liable for any loss thereof or damage thereto, except as hereinafter 
rovided. 

, No carrier or party in possession of any of the property herein described shall be 
liable for any loss thereof or damage thereto or delay caused by the act of God, the 
public enemy, quarantine, the authority of law, or the act or default of the shipper or 
owner, or for differences in the weights of grain, seed, or other commodities caused by 
natural shrinkage or discrepancies in elevator weights. For loss, damage, or delay 
caused by fire occurring after forty-eight hours (exclusive of legal holidays) after 
notice of the arrival of the property at destination or at port of export (if intended 
for export) has been duly sent or given, the carrier’s liability shall be that of ware- 
houseman only. Except in case of negligence of the carrier or party in possession 
(and the burden to prove freedom from such negligence shall be on the carrier or 
party in possession), the carrier or party in possession shall not be liable for loss, 
damage, or delay occurring while the property is stopped and held in transit upon 
request of the shipper, owner, or party entitled to make such request; or resulting 
from a defect or vice in the property or from riots or strikes. When in accordance 
with general custom, on account of the nature of the property, or when at the re- 
quest of the shipper the property is transported in open cars, the carrier or party in 
possession (except in case of loss or damage by fire, in which case the liability shall 
be the same as though the property had been carried in closed cars) shall be liable only 
for negligence, and the burden to prove freedom from such negligence shall be on the 
carrier or party in possession. 


SEC. 2. In issuing this bill of lading this company agrees to transport only over 
its own line, and except as otherwise provided by law acts only as agent with respect 
to the portion of the route beyond its own line. 

No carrier shall be liable for loss, damage, or injury not occurring on its own 
road or its portion of the through route, nor after said property has been delivered 
to the next carrier, except as such liability is or may be imposed by law, but nothing 
contained in this bill of lading shall be deemed to exempt the initial carrier from any 
such liability so imposed. 


SEC. 3. No carrier is bound to transport said property by any particular train or 
vessel, or in time for any particular market or otherwise than with reasonable dis- 
patch, unless by specific agreement indorsed hereon. Every carrier shall have the 
right in case of physical necessity to forward said property by any raiiroad or route 
between the point of shipment and the point of destination; but if such diversion 
shall be from a rail to a water route the liability of the carrier shall be the same as 
though the entire carriage were by rail. 

The amount of any loss or damage for which any carrier is liable shall be com- 
puted on the basis of the value of the property (being the bona fide invoice price, if 
any, to the consignee, including the freight charges, if prepaid) at the place and time 
of shipment under this bill of lading, unless a lower value has been represented in 
writing by the shipper or has been agreed upon or is determined by the classification 
or tariffs upon which the rate is based, in any of which events such lower value shall 
be the maximum amount to govern such computation, whether or not such loss or 
damage occurs from negligence. 

Claims for loss, damage, or delay must be made in writing to the carrier at the 
point of delivery or at the point of origin within four months after delivery of the 
property, or, in case of failure to make delivery, then within four months after a rea- 
sonable time for delivery has elapsed. Unless claims are so made the carrier shall 
not be liable. 

Any carrier or party liable on account of loss of or damage to any of said prop- 
erty shall have the full benefit of any insurance that may have been effected upon or 
on account of said property, so far as this shall not avoid the policies or contracts of 
insurance. 


SEc. 4. All property shall be subject to necessary cooperage and baling at 
owner’s cost. Each carrier over whose route cotton is to be transported hereunder 
shall have the privilege, at its own cost and risk, of compressing the same for greater 
convenience in handling or forwarding, and shall not be held responsible for devia- 
tion or unavoidable delays in procuring such compression. Grain in bulk consigned 
to a point where there is a railroad, public, or licensed elevator, may (unless other- 
wise expressly noted herein, and then if it is not promptly unloaded) be there 
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delivered and placed with other grain of the same kind and grade without respect to 
ownership, and if so delivered shall be subject to a lien for elevator charges in addi- 
tion to all other charges hereunder. 


SEC. 5. Property not removed by the party entitled to receive it within forty-eight 
hours (exclusive of legal holidays) after notice of its arrival has been duly sent or 
given may be kept in car, depot, or place of delivery of the carrier, or warehouse, 
subject to a reasonable charge for storage and to carrier’s responsibility as ware- 
houseman only, or may be, at the option of the carrier, removed to and stored in a 
public or licensed warehouse at the cost of the owner and there held at the owner's 
risk and without liability on the part of the carrier, and subject toa lien for all freight 
and other lawful charges, including a reasonable charge for storage. ; 

The carrier may make a reasonable charge for the detention of any vessel or car, 
or for the use of tracks after the car has been held forty-eight hours (exclusive of 
legal holidays), for loading or unloading, and may add such charge to all other 
charges hereunder and hold such property subject to a lien therefor. Nothing in 
this section shall be construed as lessening the time allowed by law or as setting 
aside any local rule affecting car service or storage. 

Property destined to or taken from a station, wharf, or landing at which there is 
no regularly appointed agent shall be entirely at risk of owner after unloaded from 
cars or vessels or until loaded into cars or vessels, and when received from or de- 
livered on private or other sidings, wharves, or landings shall be at owner's risk 
until the cars are attached to and after they are detached from trains. 


SEC. 6. No carrier will carry or be liable in any way for any documents, specie, 
or for any articles of extraordinary value not specifically rated in the published classi- 
fication or tariffs, unless a special agreement to do so and a stipulated value of the 
articles are indorsed hereon. 

SEC. 7. Every party, whether principal or agent, shipping explosive or danger- 
ous goods, without previous full written disclosure to the carrier of their nature, shall 
be liable for all loss or damage caused thereby, and such goods may be warehoused 
at owner’s risk and expense or destroyed without compensation. 


SEc. 8. The owner or consignee shall pay the freight and all other lawful charges 
accruing on said property, and, if required, shall pay the same before delivery. If 
upon inspection it is ascertained that the articles shipped are not those described in 
this bill of lading, the freight charges must be paid upon the articles actually shipped. 

SEC. 9. Except in case of diversion from rail to water route, which is provided for 
in section 3 hereof, if all or any part of said property is carried by water over any part 
of said route, such water carriage shall be performed subject to the liabilities, limita- 
tions, and exemptions provided by statute and to the conditions contained in this bill 
of lading not inconsistent with such statutes or this section, and subject also to the 
condition that no carrier or party in possession shall be liable for any loss or damage 
resulting from the perils of the lakes, sea, or other waters; or from explosion, burst- 
ing of boilers, breakage of shafts, or any latent defect in hull, machinery, or appurte- 
nances; or from collision, stranding, or other accidents of navigation, or from pro- 
longation of the voyage. And any vessel carrying any or all of the property herein 
described shall have the liberty to call at intermediate ports, to tow and be towed, 
and assist vessels in distress, and to deviate for the purpose of saving life or property. 

The term “ water carriage” in this section shall not be construed as including 
lighterage across rivers or in lake or other harbors, and the liability for such lighterage 
shall be governed by the other sections of this instrument. 

SEC. 10. Any alteration, addition, or erasure in this bill of lading which shall be 
made without an indorsément thereof hereon, signed by the agent of the carrier issu- 
ing this bill of lading, shall be without effect, and this bill of lading shall be enforce- 
able according to its original tenor. 

ORDER. 


At a general Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 27th day of June, A. D. 1908. 
Present—Martin A. Knapp, Judson C. Clements, Charles A. Prouty, Francis M. 
Cockrell, Franklin K. Lane, Edgar E. Clark, James S. Harlan, Commdsszoners. 
No. 787. 
IN THE MATTER OF BILLS OF LADING. 
This proceeding having been instituted by the Commission, and full investigation 
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of the matters and things involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its conclusions thereon, which said 
report is hereby referred to and made a part of this order : 

It zs ordered, That the form of bill of lading annexed to said report and forming 
a part thereof, be, and the same is hereby, approved and its adoption and use recom- 
mended from and after the 1st day of September, 1908, as stated in said report. 

It 7s further ordered, That a copy of this report and order be forthwith served 
by mail upon all carriers subject to the act to regulate commerce. 


A PITTSBURGH PLAN OF DEPOSIT GUARANTEE. 


A recent news item from Pittsburg is as follows : 

Having within the past few years lost almost $10,000,000 through stealings of 
dishonest employees and finding public confidence in Pittsburg banks shaken, and 
deposits to a certain extent being withheld, the bankers of Pittsburg are debating on 
a measure to be presented to the next Congress to better insure to depositors in na- 
tional banks the safety of their deposits. 

The bill is being framed, and Congressman James F. Burke will beasked to pre- 
sent it. 

The idea in rough is that stockholders of all national banks be assessed a certain 
percentage on their annual dividends, this money to be held by the United States 
Treasury as a reserve fund to pay off depositors of a national bank the moment the 
bank’s doors are closed. 

It is figured that with 12,000 national banks in the country perhaps one-fourth 
of one mill on the dollar of dividends would be enough to maintain the proposed fund. 

The plan suggested is that as soon as the Government steps in and takes charge 
of a bank a call shall be issued for all depositors to turn in their pass books and as 
soon as their claims can be proved receive checks on the United States Treasury 
reserve for the full amount. The Government would then proceed to deal with the 
bank wreckers and to collect all assets and turn them into the Treasury reserve fund 
against the cash which had been paid out to depositors. 

It is figured here that this guarantee of immediate settlement and settlement in 
full to depositors would have the effect of restoring confidence and bringing out mil- 
lions in cash now being held out of banks. It 1s figured that fully $1,000,000 now 
held in family stockings in Pittsburg would be brought out and put into circulation. 
In order that the fund might be properly regulated and not allowed to grow too big 
it has been suggested that the Secretary of the Treasury be allowed to levy on bank 
stockholders at the first of each year according to the needs of the reserve fund. 


RECOVERY OF NEW YORK BANKS. 


Clark Williams, State Superintendent of Banks, speaking recently of the improve- 
ment in banking conditions in New York said : “ The full significance of the improve- 
ment that has taken place in banking in New York is brought out by the fact that of 
the thirteen institutions that were in trouble in the latter part of the year, no fewer 
than eleven have been able to reopen. This record speaks for itself. Remarkable 
progress has been made by the various banks and trust companies that became tem- 
porarily embarrassed, and the position to-day is a striking commentary upon the re- 
cuperative powers of American banking institutions.” 
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BOOK NOTICES. 
THE BANK AND THE TREASURY. By Frederick A. Cleveland, Ph. D. Longmans, 
Green & Co., New York, 1908. 

The first edition of this work was issued in March 1905. This is the second 
edition revised, issued in March, 1908. It discusses commercial banking and specu- 
lation; The use of commercial bank-credit in lieu of industrial capitalization; The 
American system of currency and banking; Credit-money and the national bank; 
The demand for a “sound” and “elastic” system of bank-credit; The relation of bank; 
capitalization to the problem of elasticity; The public control of commercial banks; 
An element of control not adequately provided by the national bank act; Character 
of assets that may be safely held by banks as “‘invested-reserves’’; Public dangers in 
the present equipment of national banks; why the “unencumbered securities” of na- 
tional banks are not readily convertible into cash; False assumptions made by the 
Government with respect to currency and banking; Advantages of national banks 
over state and private banks under the present practice; The amount of money and 
credit for which elasticity should be provided; possibilities of elasticity under our 
present national banking system; possibilities of increasing elasticity by simple modi- 
fications of the present law; Superior possibilities of the American financial system 
for adapting current funds to current needs; Recent efforts to adapt our currency 
and banking system to the nation’s business needs. 

In an appendix all the important documents connected with currency reform are 
given and also a list of charts. The price is $2 net. 


THE BANKING AND INSURANCE LAW OF NEW YORK.—Two new volumes have 
been issued from the press of Banks & Company, of Albany, New York. One con- 
tains the banking laws of New York including the amendments enacted at the 1908 
session. This is the work of the late Andrew Hamilton and the new edition (1908) 
is by Charles J. Hailes. The other is a new edition of the Insurance law which 
brings the statutes on this subject down to the present time. This work, also origi- 
nally prepared by the late Andrew Hamilton, has been brought down to date by Mr. 
N. F. Towner. Full particulars, price, etc., can be found by consulting our advertising 


ages. 
_ 


ITEMS OF INTEREST. 


OFFICERS of the National Bank of the Republic, New York City, have engaged 
architects to prepare plans for the remodelling of their banking rooms, which will in- 
clude all of the second or banking floor of the New York Life Building. The addi- 
tional space the bank will take is now occupied by the insurance offices of Fred S. 
James & Co. The expansion is necessitated by the growth of the bank, which now 
has about $21,000,000 of deposits. The bank’s shares have advanced in price re- 
cently, the last sale of stock being at 186 and the present bid price 188. 


WE HAVE received from the First National Bank, of Oakland, California, a 
beautiful souvenir book which illustrates the new quarters of the bank. Oakland has 
had a remarkable growth in the past three years and the town has advanced to a 
position among the leading cities of the Pacific Coast. Theerection of the handsome 
building which today is the finest structure of its type in Oakland is a material rec- 
ognition by the First National Bank that the growth of the city is permanent. 


THE NATIONAL NEWARK BANKING COMPANY, whichis the oldest bank in New 
Jersey has issued a beautiful complimentary pamphlet illustrative and descriptive of 
their new banking home in the Mutual Benefit Life Insurance Company’s new build- 
ing on Broad Street corner of Clinton. The pamphlet contains two views of the ex- 
terior of the building, and a number of illustrations of the interior. The capital of 
the bank is $1,000,000, surplus and undivided profits $1,750,000 and deposits 
$6,000,000. The officere are: D. H. Merritt, President; A. H. Baldwin, Vice-Presi- 
dent; H. W. Tunis, Cashier; W. M. Van Deusen, Assistant Cashier. 














THE GUARANTY OF BANK DEPOSITS. 


A second communication from McLane Tilton, Jr. 


Editor Banking Law Journal. 


DEAR SIR:—That you considered my letter on deposit guarantee worthy of pub- 
lication and editorial comment is very flattering, the more so as you confine your re- 
marks to emphasizing Mr. Forgan’s third objection rather than defending his other two. 

Prof. Laughlin’s argument is fair enough and his reputation as an economist 
adds weight to his position. In the abstract it may be unjust to tax solvent banks 
to meet losses arising from bank failures, but what becomes of this objection when 
you consider, as is the case, that thousands of bankers will gladly suffer this injustice 
in the hope of compensating benefits to follow? And why make the guarantee com- 
pulsory? Let it be optional, eliminating all injustice, as we could then participate or 
not just as we now have the choice of carrying other protective insurance. Those 
going in would doubtless adopt the lead of national banks who to-day delight in 
turning on every sweet strain of government supervision, so that practical results 
would, in a very short time, make the application of the law universal or work its 
own repeal. Where is the element of risk in the experiment ? 

The trouble in all banking discussions is that it is improperly regarded asa 
unique form of credit, substantially different from all other forms of credit. This is 
not correct. Broadly speaking, banking consists of turning demand loans from de- 
positors into the time paper of borrowers with a line of cash to bridge the varying 
requirements of the two; and the matter of guarantee of deposits involves another 
issue of much deeper significance. Banking at present proceeds on the theory of 
backing deposits by cash reserves. Insomuch as cash deposited and kept as cash 
need no bush, like good wine, would it not be better to give some attention to the 
proper ratio that cash capital and surplus should bear to loans and discounts? 

For an illustration; imagine a bank with $100,000 capital, $400,000 deposits and 
ditto loans. Safe enough, you say, with twenty-five per cent. cash reserve. Well, 
suppose you increase deposits to one million on the same capital, expand loans to 
$850,000, leaving you still the same proportionate reserve? Are youas safe now 
with over half of your reserve belonging to depositors? There you have the process 
going on all over the country, the objective at which a majority aim, massing up de- 
posits, turning over into loans, stretching capital to the vanishing point, using one 
depositor’s cash as the reserve for four or five other depositors, deluding ourselves 
with the absurdity that the public’s cash as reserve is the equivalent of banking and 
stockholders capital. 

Banks suffer vastly more from too great loan expansion than from bad individual 
loans. The latter figure only in the profit and loss account, the former is the germ 
of panic. A fair limitation upon loans to capital will permit a fair profit and will 
have a tendency to level interest rates, something greatly to be desired. The day is 
far off, to our shame beit said, when bankers will put such a limitation into law, 
tho’ many now do so of their own volition. These are daily imperilled by their less 
prudent and more profitable neighbors. Relief can come only from forcing unsafe 
banks to adopt cautious methods or insuring against our own losses by reason of their 
failure, and of these two deposit guarantee is the more feasible and nearer at hand. 

Returning again, in conclusion, to the injustice of the guarantee; fire insurance 
is not compulsory but the banker almost makes it so when any large part of the bor- 
rowers available assets is subject to destruction by fire. Here the prudent banker 
is not satisfied to accept the straight credit hazard unless the fire hazard has been 








, 
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eliminated. Bonds are required for the faithful performance of contracts by persons 
known to be solvent, prudence demanding that solvency be further fortified by guar- 
antees of other names or companies. In Germany, and more lately an abortive at- 
tempt in this country, we see liability acts which would appear an injustice to em- 
ployers when it is considered that the risk attending the work is assumed by the 
employee and enters into the amount of his daily wage. If such things be so, why 
then should bankers expect to be ina class alone? National and State supervision 
are worn threadbare in the effort to attract deposits, combined with every other art 
known to get hold of the public’s money. Why has not the State and the Nation the 
right to make their supervision perfect to the point of preventing losses by the com- 
pulsory levy of thistax? And if not that, at least to pass an optional measure so that 
a part of the public could be protected from runs and panics by patronizing banks 
that desire to assume this injustice of which Prof. Laughlin complains ? 


Very truly, 
Pell City, Ala., August 1, 1908. McLANE TILTON, JR. 


—=s 


IS SURETYSHIP INSURANCE ? 


Claiming that it is not engaged in the business of insurance within the meaning 
of the statutes of Tennessee, the American Surety Company of New Vork has filed a 
bill in the Tennessee court seeking to recover a certain amount paid by the company 
to the Treasury of the State by virtue of the law requiring all insurance companies 
engaged in business in Tennessee to pay a tax of 2%4 per cent. of gross premiums. 
The points set forth in the bill were raised some time ago by the company in protest 
against the insistence of Commissioner of Insurance Reau E. Folk that the tax be paid. 

By the law it is required that the tax be paid semi-annually,on December 3 and 
June 30 of each year. When the last semi-annual payment of this tax became due 
the American Surety Company paid the tax required, but made a protest. Commis- 
sioner Folk’sinsistence that the tax be paid was made under advice of the Attor- 
ney-General, to whom Mr. Folk referred the questions raised by the company in its 
protest. The Attorney-General gave his opinion that the company was engaged in 
the business of insurance within the meaning of the statutes of the State. The com- 
pany paid the tax, but has now decided to take the questions into the courts. 

It has been Commissioner Folk’s contention that a company which promises to 
pay an indemnity upon the defalcation or failure of the insured is engaged in the 
business of insurance, and the Attorney-General agrees with him in this particular. 
The Commissioner bases his contentions upon that section of the insurance laws now 
in force within the State defining a “contract of insurance,” Section 2 of Chapter 160, 
Acts of 1895, states ‘that a contract of insurance isan agreement by which one party, 
for a consideration, promises to pay money or its equivalent, or to do some act of 
value to the assured, upon the destruction, injury, loss or damage of something in 
which the other party has an insurable interest.” This definition is held to include 
companies doing a fidelity bond or other surety business. 

It is regarded as probable that in case the court decides the question in favor of 
the company’s contentions, the Commissioner of Insurance will recommend to 
the next Legislature that the insurance laws be so amended as to specifically include 
within their meaning all companies doing business simliar to that of the American 
Surety Company in this state. The protest filed by the company is said to be the 
first filed against the provisions of the law requiring the payment of a tax of 234 per 
cent. of gross premiums. The amount sought to be recovered in this instance is 
comparatively inconsiderable, probably amounting to $126, but a decision of the 
court against the State would, of course, result in the payment of the tax of 21+ @. 











Receiving Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 


Paying Teller of the American Exchange National Bank, New York. 
PART XX. 


HE credit side of the proof of the Receiving Teller’s cash 
can be divided into two divisions. The first division is that 
represented by the deposit slips; they are credited to the 
accounts on the ledger. The second division is made up 
of charges which the Paying Teller makes for items 
which he has transferred from his cash to that of the Re- 
ceiving Teller. 

As the reader already understands, for every charge 

made to the Receiving Teller either by the depositor 

with his deposit or the Paying Teller with his items there must be an 
equivalent on the other side of the cash to balance. 

Formerly we kept what is called the Credit Book in which were 
entered in alphabetical order the names of the depositors and the ag- 
gregate amount of their deposit slips. This book consisted of four 
volumes made up respectively of names beginning with A to C, D to 
K, Lto Q, and R to Z. Every deposit slip as it was checked off was 
put in one of the four compartments of a rack corresponding to the 
four volumes of the credit book. In order, therefore, to enter a lot 
of deposit slips in any one of the volumes it was only necessary to take 
the slips out of that one special compartment, assort them in regular 
alphabetical order—as is always the practice—and enter them in the 
volume. Each ledger is divided, as a matter of convenience, into a 
first half and a second half. This is done in order to facilitate the 
locating of a difference inthe ledger. In entering the deposit siips, 
therefore, on the left hand side page, was entered all the deposit slips 
with names of accounts beginning with A to Bo, and on the right-hand 
side all the slips with names beginning with Br tothe endofC. Inthe 
second volume the division is made so that all the accounts beginning 
with the letters of D, E, and F are put on the left hand side, and the 
balance G, H, I, J and K are put on the right-hand side, and so on 
with the other volumes. This division is not only made with the credit 
books, but with all the other books, either debit or credit. The book- 
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keeper would make his postings from this credit book, and tick each 
amount on the book as he entered it in the ledger. His assistant 
would cross-tick, showing that the credit had been recorded on the 
account current sheet. An error made in the Receiving Teller’s De- 
partment in either the amount, or more particularly the name of the 
account, and not discovered in time would oftentimes create consid- 
erable trouble, and end in apologies. The first improvement made 
was that though the bookkeeper still posted from the credit book—as 
was previously done—his assistant would post on his account current 
sheet from the original deposit slips. At the same time the rule was 
made that in case of any apparent overdraft of an account the sheet 
and ledger must at once be compared for verification, irrespective of 
the periodical comparison of all the accounts. 

Entering the names of the accounts and the amounts in the credit 
books necessitated that the names and amounts be called back for 
verification. Entering the name and amount and calling them back 
consumed considerable time, and the next improvement was to sim- 
ply list the amount of the slips, eliminate the name of the account 
altogether, and have both the bookkeeper and his assistant post direct 
from the slip. The slips, of course, are still assorted alphabetically, 
the first and second half kept distinct, and as each lot is listed on the 
machine, the amounts are called back, and the slips are at once given 
to the bookkeeper. Not only has this method proved satisfactory 
with economy in time for the department, but the bookkeeper re- 
ceives his slips so much earlier. As soon as he has finished with 
them he passes them to his assistant, who in turn, after posting them, 
passes them back to the department. Each lot of slips is kept on file, 
and can be referred to—if necessary—ten years from date. 

Each bookkeeper receives three lots of slips daily; one at 1 o’clock, 
the second at 2:15 o’clock, and the third, and last, as soon as possible 
after 3 o’clock. 

The credits made by the Receiving Teller for the out-of-town 
banks and bankers, principally for currency expressed, are not numer- 
ous, so one book is used for all of them, giving to each ledger a column 
for the amount to be extended. 

When all the deposit slips have been listed the total amount of each 
ledger is taken and placed under its respective heading on the proof. 
The charge which the Paying Teller has made, in other words, what 
the Receiving Teller credits him with, are such items as might have 
been charged to the Paying Teller the previous day which he has 
charged back to the Receiving Teller, and checks and other items 
drawn on other places which the Paying Teller has cashed by order 
of the officers of the bank and which are to be disposed of through 
the channels of the Receiving Teller’s Department. 

With all these various figures at hand we are ready tostrike with 
the cash. But with all the care which is exercised in getting up the 
cash side of the proof we have failed to take precautions of errors and 
counter errors on the credit side, namely, the proving of the correct- 
ness of the footing of the deposit slips. 

I know of a Receiving Teller whose great anxiety was to strike 
at the earliest possible moment with his cash, and as long as the fig- 
ures came anywhere near to an apparent proof, irrespective of what 
had or had not been done, the word was given to close up and get 
out. Differences turned up afterward, which witha little care would 
easily have been found the same day, but with the work scattered in 
all directions the search was made rather difficult. The Teller failed 
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to heed this warning, but kept right on at his original pace. These 
differences finally accumulated to such an extent that there was 
hardly time for anything else than to look for old differences. Upto 
this time the man was honest, as was proved by the differences which 
turned up and were found afterward. But he was heedless to the 
warning he had received, and the consequence was that, without ap- 
propriating any money for himself, he began to rob Peter to pay Paul. 
This was the beginning of the end. The officers of the bank soon 
became aware of the irregularities, and before any serious harm came 
of it he was removed. 
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Up to this time each teller kept a memorandum slip of differences 
in his cash adding or substracting each day as the case might be,—that 
is, adding to when short and subtracting from when over—and at the 
end of the month would credit or charge tellers difference account on 
the general ledger with the balance. Now each teller has an account 
for differences on the general ledger, and no matter what difference 
he may close up his cash with at night, it must be debited or credited 
the next day on the general ledger. 

We are all desirous of getting through as early as possible with 
our day’s work, but must give a certain amount of time and care to 
details, use precaution wherever necessary to avoid later troubles, 
and must keep in mind what our experience, and the experience and 
misfortunes, perhaps, of others has taught us. Therefore, it is well 
to have the footing of the deposit slips gone over every day before 
striking if possible, for I think really that more differences occur 
there than anywhere else, and then, when your figures show that 
your cash proves, you can feel reasonably sure that nothing will turn 
up later against you. 

In my next article I will take up the subject of differences in the 
cash, and make a few closing remarks about the Receiving Teller, 
after which I will take up the Paying Teller’s Department. 


( Zo be Continued.) 
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THE AMERICAN BANKERS’ ASSOCIATION. 


News of the coming Denver Convention, and Other Items. 


The reports received from the Local Committee on Arrangements at Denver and 
from Secretary Fred. E. Farnsworth of the New York office, all indicate that the 
Thirty-Fourth Annual Convention, which will be held at Denver, will be largely at- 
tended and unusually successful in every particular. 

The official program is not yet fully arranged and will probably not be issued 
until shortly after September 1st. As far as outlined, however, it is as follows : 

ENTERTAINMENT FEATURES. 


Monday evening, September 28th, a banquet to the members of the Executive 
Council, given by the bankers of Denver. 

Wednesday evening, September 30th, promenade reception at E] Jebel Temple. 

Thursday, October Ist, entertainment of the visiting ladies and auto ride around 
city, with luncheon at the Country Club. 

Friday, October 2d, will be given up entirely to a trip over the Moffat Road, 
which is considered the finest piece of railroad engineering in the West and also noted 
for its mountain scenery. 

BUSINESS SESSIONS. 

The Savings Bank Section holds its sessions on Monday; the Trust Company 
Section, the Clearing House Section, and the Organization of Secretaries on Tuesday ; 
Executive Council meeting Tuesday, also various committee meetings ; opening of the 
convention at the Auditorium, Wednesday morning at 9:30 o'clock. 

Addresses of welcome by Hon. Henry A. Buchtel, Governor of the State of Col- 
orado, and Hon. Robert W. Speer, Mayor of the City and County of Denver. 

Response to addresses of welcome and President’s annual address by J. D. 
Powers, President American Bankers’ Association, Louisville, Ky. 

Prayer by Right Rev. Charles S. Olmsted, Episcopal Bishop of Colorado. 

Thursday's sessions will be opened by prayer by Rev. Robert F. Coyle, D. D., 
Pastor Central Presbyterian. 

The speakers and subjects as far as announced are as follows: 

Woodrow Wilson, President Princeton University, Princeton, N. J. ‘“ The 
Banker and the Nation.” 

B. E. Walker, President Canadian Bank of Commerce, Toronto, Ontario. “ Ab- 
normal Features of American Banking.” 

Alexander Gilbert, President of the New York Clearing House, and President 
Market & Fulton National Bank, New York. 

The order for the general business of the Association will be announced in the 
official program. There will be two sessions a day, and the final meeting of the 
Executive Council will be held Thursday night, October 1. 

The local Committee has arranged for the usual privileges for the members at- 

’ tending the convention—telegraph, telephone and street car. 

The Brown Palace Hotel—headquarters—where the sections and Committees 
will meet, will also be general registration for members. 

The Monetary Commission of Congress has appointed the following committee 
to attend the convention: Senator Te!ler, Representatives Bonynge, Weeks and 
Burgess. 


The Association has had under preparation for several months a new cypher 
code which it is intended shall be first-class and complete inevery respect. This code 
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will be sent to the members about September Ist and become effective September 15. 


The present membership of the Association is 9,700 and increasing every day. 
This is several hundred more than at the same period last year, although the Asso- 


ciation has lost, as it always does annually, members by delinquencies, failures and 
consolidations. 


The Committee on Revision of the Constitution and By-Laws, appointed by the 
Executive Council at its meeting in Lakewood in May, met at the Association office 
August 12th and prepared a revision. This revision does not embody any radical 
changes in the way of amendments, but has been made with a view of straightening 
out some of the sections which are not very clear, and avoiding contradictory sections 
which have come about by various amendments to the Constitution which have been 
made during the last twenty-five years. 


The Savings Bank Section Committee held a meeting in New York on Friday, 


August 7th, to prepare a report to be made to the Convention on Postal Savings Bank 
legislation. 
3 


WASHINGTON BANKERS’ ASSOCIATION. 


Resolutions Adopted at its Recent Convention. 


THE following resolutions were adopted by the Washington Bankers’ Association 

at its recent convention. The resolutions indicate, among other things, an 
enthusiasm in behalf of the work of the Bill of Lading Committee and the Standing Law 
Committee of the American Bankers’ Association. Mr. P.C. Kauffman, secretary of 
the Washington Bankers’ Association, is an active member of the Standing Law 
Committee and was instrumental in having these resolutions passed: 


APPROVING CERTAIN SUGGESTED LEGISLATIVE MEASURES. 


Resolved, That the Washington Bankers’ Association expresses its hearty ap- 
proval of the several laws recommended by the Standing Law Committee of the 
American Bankers’ Association, viz. : 

“The Bank Slander Act.” 

‘Defining and Punishing Burglary with Explosives.” 

“ The Act Relative tothe Payment of Deposits in Trust.” 

“ Establishing a Uniform Law of Stock Transfers.” 

“Defining the Competency of Bank Notaries.” 

‘*Making 360 Days the Basis in Interest Calculations.” 

“Regulating the Maturity of Negotiable Instruments.” 

“ Amending the Section Governing Instruments Payable at Bank,” 
and that the Legislative Committee is hereby instructed to introduce these measures 
at the next session of the Legislature and endeavor to secure their enactment. 


BILLS OF LADING. 


Resolved, That the Washington Bankers’ Association expresses its hearty ap- 
proval of the work done by the Special Bill of Lading Committee, and also of the Bill 
of Lading Committee of the American Bankers’ Association, and earnestly urges our 
Senators and Members of Congress to support the Legislature on this subject now 
pending to regulate Bills of Lading issued for Inter-State Commerce. Further, 

Resolved, That the incoming Executive Council or Legislative Committee intro- 
duce a similar measure, covering Bills of Lading issued for State commerce only, at 
the next session of the Legislature of Washington, and earnestiy endeavor to secure 
the enactment of such a law. 
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UNIFORM WAREHOUSE RECEIPTS. 


Resolved, That the Washington Bankers’ Association most earnestly endorses 
the efforts now being made by the American Bankers’ Association to secure the pas- 
sage in each state of a Uniform Act regulating Warehouse Receipts, and pledges 
itself to use its utmost efforts to secure the enactment of such salutary legislation in 
this State. 


EXEMPTION OF MORTGAGES, MONEY, ETC., FROM TAXATION, 


Resolved, That the Washington Bankers’ Association expresses its earnest con- 
viction that the passage of Senate Bill 52, known as the Gunn Exemption Bill, being 
Chapter 48 of the Session Laws of 1907, was one of the wisest pieces of legislation 
ever enacted in this State; the act being acknowledged by political economists of 
national reputation as being the most advanced step in legislation taken by any State 
for many years, as tending toinduce a rapid influx of capital to the State of Washing- 
ton, that would greatly increase the development of our natural resources. Further 

Resolved, That we greatly deprecate the effort now being made to have said law 
declared unconstitutional. Further 

Resolved, That should said bill be declared defective by the Supreme Court, 
the Legislative Committee be instructed to have a new measure drafted, covering 
those defects, and submit the same to the next Legislature for enactment. 

GROUP SYSTEM. 

Resolved, That the Washington Bankers’ Association approves the recommenda- 
tion of the Executive Council favoring the establishment of the Group System in this 
State, and directs the incoming Executive Council to take such steps as may be 
deemed necessary to establish such a system, grouping together the banksin sections 
having common interests, and adopting by-laws for the government of such Groups. 


REGULATING FEES FOR EXAMINATION OF STATE BANKS, 


Resolved, That the Legislative Committee introduce an amendment to Section 
40 of Chapter 225 of the Session Laws of 1907, known as the State Bank bill, provid- 
ing for a more equitable schedule of fees for the examination of State banks, said fees 
to correspond as closely as may be to the fees for examination of National banks. 
AMENDING THE DEPOSITARY LAWS. 


Resolved, That it is the sense of the Washington Bankers’ Association that the 
several laws regulating depositaries of public funds, enacted by the Legislature of 
1907, be so amended as to include in the list of securities enumerated, which may be 
deposited by the depositary bank as security for public funds deposited with it, local 
improvement bonds, issued by local improvement districts in the State of Washington. 

REGULATING SURETY COMPANIES. 

Resolved, That it is the sense of the Washington Bankers’ Association that the 
laws authorizing surety companies to transact business in this State be so amended 
as to provide that no surety company having a bond on a bank holding public de- 
posits shall be allowed to cancel said bond, without cause, nor until after three 
months notice of such intention shall have been given to the insured depositary. 


GUARANTEE OF DEPOSITS. 


Whereas, The subject of insurance of bank deposits by legislative enactment is 
as yet but an experiment, not justified by experience, and of doubtful economic ad- 
visability; therefore be it 

Resolved, That the Washington Bankers’ Association expresses its disapproval 
of any attempt to enact a law at the next session of the Legislature providing for the 
guarantee of bank deposits. 














This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 








BANK DRAFT ISSUED BY MISTAKE FOR TOO LARGE AMOUNT. 


Concerning remedy of issuing bank. 


Editor Banking Law Journal, LA SALLE, ILL., August 1, 1908. 

DEAR SIR:—We would thank you in advance for your opinion of a bank’s re- 
sponsibility for damages, the facts being as follows: 

A customer buys a draft, giving in payment currency, gold and certificate of de- 
posit. The assistant cashier in adding the three items made an error and gave the 
customer a draft for $2,700 instead of $2,300. 

When the mistake was discovered, shortly after the transaction, through the or- 
iginal figures showing the error, we wrote to the customer, who showed by his ac- 
tions that he knew there was an error but hesitated to make up the amount, yet 
agreed that the whole matter might be held over until his return for further consider- 
ation of the question. He has not returned, and we now understand that he claims 
there was no error. The bank has stopped payment of draft. Did we take the 
proper course ? PRESIDENT. 


Answer:—We think that in addition to stopping payment of the 
draft you should have tendered back the $2,300 and demanded its re- 
turn from your customer. If the customer has wrongly negotiated 
the draft, you will be liable for its full amount to a holder in due 
course and will have a right of action against your customer for the 
$400 excess of your money had and received by him without consid- 
eration. If the draft is still in your customer’s hands, or in the 
hands of a holder not in due course, and action is brought against you 
for the amount, you can recoup to the extent of $400. But to save 
interest and costs, the amount received $2300 should be tendered the 
holder of the draft with demand for its surrender; and this, of course, 
will not be sufficient if it is in the hands of a holder in due course. 
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We think of course, it was proper to stop payment, in order to better 
protect yourself in the event the draft was not negotiated. 


PROTEST OF CHECK. 


Editor Banking Law Journal, DALLASTOWN, PA., July 30, 1908. 
DEAR SIR :—I enclose copy of a check drawn on this bank by A to his own 
order, indorsed by A in blank, cashed and deposited in a foreign bank by B, who also 
indorses the check in blank. The check goes through the clearing house via our cor- 
respondent and is sent us by mail. Mr. A. does not have funds in bank to meet it. 
Can this check be protested legally by us ? TELLER. 
(The copy of check enclosed bears date 
July 30, 1909, and the amount is $5.) 


Answer.—The check is dated July 30, 1909. Of course, it would 
not be properly presentable until that date nor protestable before that 
date. But if the insertion of 1909 is merely an error in making the 
copy and the check inquired of is dated July 30, 1908, we see no 
reason why, there being no funds of the drawer in the bank, you can- 
not hand it over to a notary and have him protest it. The smallness 
of the amount, $5, would make no difference as there is nothing in the 
law of Pennsylvania that we know of, which fixes any minimum 
amount below which a check of a customer on his banker shall not 
be drawn, or that prohibits the protest of a check which is drawn for 
an amount below a certain minimum. 

With reference to the protest of checks sent by mail to the 
drawees, the decision of the Supreme Court of Pennsylvania, published 
elsewhere in this number, should be given attention. If the bank 
holds the check longer than twenty-four hours, it is not protestable 
but the bank is bound as acceptor. 


BONDS OF SURETY COMPANIES. 


Ruling that bonds of the Customs service may be accepted with two or more companies as 
sureties, each for definite limited portion of the penal sum. 


Editor Banking Law Journal, , NEW YORK, July 29, 1908. 
DEAR SIR:—Can you refer me to the recent ruling of the Treasury Department 
as to more than one surety company joining in Customs bond, each obligating itself 
for less than the full amount but the aggregate obligation being for the full amount. 
SUBSCRIBER. 


Answer.—We will quote you the ruling entire. It is as follows: 
(T. D. 29188.) 
Several form of bond under Department Circular 36 of June 2, 1908. 
TREASURY DEPARTMENT, July 30, 1908. 
GENTLEMEN :—Referring to your letter of July 29, 1908, making in- 
quiry as to whether under the regulations of this Department bonds 
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of the Customs Service may be accepted wherein two or more surety 
companies justify each for a definite limited portion of the penal sum, 
I have the honor to invite your attention to the fact that paragraph 2, 
Department Circular 36 of June 2, 1908, provides that— 

Two or more companies may be accepted as sureties on any recog- 
nizance, stipulation, bond, or undertaking under this Department the 
penal sum of which does not exceed the limit herein prescribed of 
their aggregate paid-up capital and surplus; and in such cases each 
company may limit its liability, in terms, upon the face of the bond, 
to a definite specified amount, such amount to be in all cases, how- 
ever, within the limitations herein prescribed. In cases where the 
law expressly requires it, every such recognizance, stipulation bond, 
or undertaking shall be executed by the principal and sureties jointly 
and severally. 

The following form has been adopted by the Department for use 
in such cases: 


Know all men by these presents: That we, , of 
, aS principal, and , a corporation existing 
under the laws of the State of , and , a corporation 
existing under the laws of the State of , as sureties, are held and 
firmly bound unto the United States of America, the said principal, in 
the full and just sum of thousand dollars ($———), lawful money 
of the United States, jointly and severally with each surety as here- 
inafter specified, and the said jointly and severally with 
said principal in the sum of thousand dollars, ($———) of said 
penal sum and no more; and the said jointly and sever- 
ally with said principal in the sum of thousand dollars ($———_) 
of said penal sum and no more; for the payment of which respective 
sums well and truly to be made, we bind ourselves, our heirs, execu- 
tors, and administrators, successors and assigns, in the manner and 
in the respective sums hereinbefore set forth, firmly by these pres- 
ents. The obligors herein expressly agree that, for the purpose of 
allowing a joint action against any or all of them, and for that pur- 
pose only, this bond shall be treated as the joint and several as well 
as the several obligation of each of the obligors. 
Sealed with our seals, and dated this day of , in the 
year one thousand nine hundred and 


When it is desired that two or more companies qualify severally, 
each for a part of the penal sum, the foregoing form should be pasted 
over the joint and several clause of the bond, and the corporate seals 
firmly impressed through that portion. The fact that this was done 
before execution should be noted over the words ‘‘signed, sealed, and 
delivered,” etc. Respectfully, 

BeekMAN Winturop, Acting Secretary. 

The Blank Company, Boston, Mass. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending August 10, 1907, and August 8, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National..... 
Mechanics’ National ..... 


Bank of America........ 
Phenix National......... 
National City........... 
Chemical National....... 
Merchants’ Exch. National 


Gallatin National........ 
Nat. Butchers & Drovers. 


Greenwich.............. 
American Exchange Nat. 
Nat. Bank of Commerce. . 


a ae 


a a igs gee 


Metropolitan Bank....... 
Corn Exchange.......... 
Importers & Traders’ Nat 
National Park........... 
East River National..... 
Fourth National......... 
Second National......... 
First National .......... 
Irving National Exchange 
Pee 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue........... 
German Exchange....... 
See 
Lincoln National........ 
Garfield National........ 
Fifth National .......... 
Bank of the Metropolis... 
West Side Bank......... 
Seaboard National....... 


Liberty National......... 
N. Y. Produce Exchang . 
State Bank............ ea 
Fourteenth Street Bank... 
National Copper Bank.,.. 


Totals............./$1,058,961,200|/$1,275,621,600 


t United States Deposits included, $9,235,600. 
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Loans, Average, Deposits, | Average, Per Cent. of 
1907. 1908. | 1907. | 1908. | Inc. Dec. 
$ 17,751,000 $ 22,981,000) $ 15,795,000] $ 22,946,000) 45.2 .... 
24,500,000} 27,300,000) 28,000,000 40,900,000} 46. |. 
13,771,200 21,796,000) 15,295,300 Poe 93-4) --.. 
21,747,000] 24,229,000| 21,833,000 29,239,000] 33.9 .. 
i Sa mem ptr Sl Pe 
’ ,000 ,6007 ,000 7,165,000 5,720,000; ....| 20.1 
160,850,100} 190,015,200|) 141,998,900] 203,802,400; 43.5 . 
25,633,000) 31,496,100) 24,466,300} = 33,034,300) 35. 
5,798,900) 6,980, 300 5,929,000 7,427,100] 25.2). 
8,342,500 9,613,400) 5,706,100 7,768,300} 36.1) . 
2,224,600 2,105,500 2,037,200 2,127,200] 4.4). 
6,041,900 5:774,900 6,210,900 6,444,300] 3.7).... 
26,647,900) 31,397,200 — 24,976,800 31.9 oy 
139,629,200) 179,124,200]| 115,982,100] 167,614,700) 44.5) .... 
19,836,000! 10,314,500 15,406,800 6,683,800] ....| 56.6 
3,171,500 3,413,600, 3,386,300 3,601,000} 6.3 Saas 
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53,910,700 63,663,700) 63,786,000 80,830,800) 26.7) .... 
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3,97 5,000 4,209,000 4,308,000 4,667,000! 8.3) .. 
15,707,000 21,564,000 18,090,000) 26,181,000] 44.7) . 
12,424,400 14,021,700) — 14,756,600] 38.6) ... 
6,476,200 6,541,200) 7,591,400 7.957,000) 4.8)... 
13,587,000 10,081,000 15,722,000 12,536,000] ....| 20.2 
7,172,100 4,293,000) 7,418,500 4,479,600] ....| 39.6 
Re ee 17,147,200 ieoaeeand 15,752,000] .... 
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